STUDY UNIT 2

(1) Since South African law has been influenced by the European/Roman/civilian tradition and the English/common-law tradition, as well as the indigenous/African tradition, we may say that our legal system is mixed or hybrid.
( Keep in mind:
The Western component of our law comprises both Roman-Dutch law (which has characteristics of the Roman or civilian law which prevailed in Europe until the 19th century) as well as English law (which has characteristics of the English common law which prevails in England). In addition, our law has an African component which comprises the indigenous African law. It is because there are characteristics of all these legal systems in our law, that we may speak of a “hybrid legal system”.

(2) Reception refers to the willing adoption of a legal system by a community which already has an existing legal system.

(3) Transplantation refers to the importation of a legal system into a territory which has no legal system.

(4) There are four phases of the reception of Roman law in Western Europe. 

The first, starting in the 5th century AD when a few Roman-law rules were randomly incorporated into the indigenous European customary law, is known as the infiltration/ pre-reception phase. 
The second, in the 12th century, was the phase of the intellectual rediscovery of Justinian’s Roman law. 
Thirdly,The 13th and 14th centuries saw an increase in the scientific study of Roman law. This was known as the early reception phase. 

And, finally, during the 15th and 16th centuries when Roman law was incorporated into the legal systems of some European countries forming part of their common law, we speak of the reception in complexu/ reception proper of Roman law.

(5) Although there is a large variety of indigenous African legal systems, their common features and fundamental similarities cause them to be regarded as a single legal family.

(6) Which British author was one of the leading Western authorities on indigenous African law?
Antony Allott

(7) As a result of their geographical isolation the Bantu-speakers experienced a tradition without writing,that is a pre-literate tradition. 
One may then well ask: is it possible to reconstruct the history of such a people? The answer is yes. 
How? 
Through oral traditions. 
Oral traditions are unwritten, verbal accounts or narrations of the past. How is oral information preserved?

Through songs, legends and epic poems, memorised and transmitted from generation to generation.

(8) The main reason for the neglect of research into African history was the erroneous belief that history should be based only on written documents. 
A further reason was the uncertainty as to what methodology/method should be used in processing oral records and information. 
These objections were overcome by adopting an interdisciplinary approach and through critical analysis of oral narrations. Therefore, in present times, the reconstruction and verification of information contained in unwritten history occurs through ethnographical, archaeological, paleaeontological and linguistic materials.

(9) In the same way that African history is based on oral traditions, so too African or indigenous law is essentially oral law and thus unwritten. This is so even though indigenous law has, to some extent, been recorded through legislation, codification and Western restatements.
( Keep in mind:
The transcription (writing down) of indigenous law has mainly been done by Westerners and these transcriptions are mostly in English (or Afrikaans) and not in an African language. The fact that it had been reduced to writing, does not mean that the natural development of indigenous law has ceased. The law still develops within the indigenous communities and is still orally transmitted from generation to generation. That is why fieldresearch is still done in indigenous communities to establish the extent to which the law has changed. For example, the Centre for Indigenous Law at Unisa, conducted research in Atteridgeville and Mamelodi to determine whether bridewealth (lobolo) still plays a role in modern indigenous marriages.

(10) Name any two anthropologists-cum-lawyers who engaged in restatements of pre-colonial indigenous law. Myburgh, Schapera, Breutz, Lestrade, Van Warmelo.

(11) The “repugnancy” clause means that indigenous law is only recognised if it is not contrary to Western notions of public policy, natural justice and good morals; in other words, if it is not repugnant to Western thinking.

(12) During the colonial period, the only area of the Cape Colony in which indigenous law was officially applied, was the Transkei.

(13) The first attempt at the codification of indigenous law in Natal was made in 1878 when the Code of Zulu Law was drafted.
(14) In the colonial period, the ultimate goal in the administration of justice was the assimilation of indigenous law into colonial law. The indigenous communities did not support the imposed colonial law.

(15) In 1927, colonial legislation regarding indigenous law was consolidated in the Black Administration Act (38 of 1927). This Act provided for separate courts for blacks and for the limited recognition of indigenous law. Section 11(1) of this Act contained the notorious “repugancy” clause.

(16) In terms of the Black Administration Act 38 of 1927, limited civil and criminal jurisdiction was granted to the indigenous courts of chiefs and headmen. This Act also instituted commissioners’ courts as an inexpensive means to resolve disputes between blacks. The latter courts were presided over by officials of the Department of Native Affairs who had discretion to apply either indigenous African law or the general law of the land/common law.

(17) In 1986, the Special Courts for Blacks Abolition Act abolished, amongst others, commissioners’ courts. The Act afforded the magistrates ‘courts jurisdiction to apply indigenous law and to take judicial cognisance/notice thereof.

(18) As from 1996, section 211(3) of South Africa’s new Constitution provides that all courts must apply indigenous law, when it is applicable. However, indigenous law still remains subject to the Constitution and any legislation dealing with it. This means that indigenous law will for example have to be carefully examined in the light of the equality clause.

(19) Although the Dutch authorities in the Cape proclaimed the idea of freedom of religion in 1804, Islam was not allowed to flourish. Islamic family law has not enjoyed official recognition by the State.

(20) Islamic marriages are today still regarded as contrary to public policy because of their potentially polygynous nature.
( Keep in mind:
In 2003 the South African Law Commission published a report on Islamic marriages and
related matters. The report contains a draft bill on Islamic marriages. Remember further
that the Recognition of Customary Marriages Act came into operation towards the end
of 2000 thereby giving full recognition to indigenous African marriages.
(21) Ryland v Edros 1997 (2) SA 690 (C) and Amod v Multilateral Motor Vehicle Accidents Fund 1999
(4) SA 1319 (SCA) are two important cases in which the Courts have indicated that they are prepared to reconsider the status of Muslim/Islamic marriages /law.



Study Unit 2:

2.1 Name two ways in which traditional objections to the study and teaching ofpreliterate African history and law have been overcome. (2)

These objections were overcome by adopting the interdisciplinary approach and through critical analysis of oral accounts.

2.2 How did the position of African indigenous law in the Transkeian territories during the nineteenth century differ from the position of indigenous law in the Cape colony during the same time? (2)

1. Colony proper: British control refused to apply indigenous law.
2. Transkei: part of the Cape – apart from the fact that this region was far enough from the important white areas no to be considered a threat to the whites, it was sparsely populated by whites = the indigenous community was well structured and organized and for the 1st time in SA legal history Indigenous law was recognized as a system of law, but still not unconditionally = repugnancy clause.

2.3 How does the position regarding the application of indigenous law set out in section 211(3) of the Constitution differ from the position which was applicable at the beginning of the 1990’s, that is before the Constitution came into operation? (2)

S211 (3) of the Constitution: provides that all courts must apply indigenous law where applicable – courts no longer have a discretion whether to apply indigenous law or not. Like they did with the repugnancy clause.

2.4What was the attitude of the administrators of the interior settlements (the regions outside the Cape) towards the indigenous populations and towards their law during the colonial period? How did Shepstone’s attitude differ from this general attitude? (3)

Natal: Decided to pursue the Cape policy of non-recognition.
An unsuccessful attempt to house these ‘refugees’ in locations was followed by Shepstones scheme of indirect control of the population, by restoring tribal leadership and recognizing indigenous law subject to the repugnancy clause

1878= 1st attempt to codify indigenous law in Natal by drafting the code of Zulu law.
Native administration: policy of former natal administration during Shepstones office reflected his sympathetic attitude to the indigenous community – he was often criticized for his non-interference in the tradition of the indigenous and his refusal to civilize them.

Orange free state: non-recognition

Transvaal (Zuid-Afrikaansche Republic): Non-recognition was followed at 1st
– 1858 the laws of the land were made applicable to the indigenous community – real change when the application of indigenous law was recognized in civil disputes where all the parties were black – subject to the provision that the relevant indigenous law had to be in accordance with the general principle of civilization


2.5 Which Act consolidated the colonial legislation regarding indigenous law? (Give the full name and date). Did this Act give full and unlimited recognition to indigenous law? Explain your answer. (2)

Black Administration Act 38 of 1927

Official recognition of indigenous law was made subject to the repugnancy clause – S11 (1): indigenous law would be applicable in so far as it wasn’t against the principles of public policy or natural justice.

2.6 Is the repugnancy clause still applicable today? Explain your answer.
Yes, S211 (3) of the Constitution: provides that all courts must apply indigenous law where applicable – courts no longer have a discretion whether to apply indigenous law or not.

2.7 How has the new Constitution changed the position and status of indigenous law? (3)

s211 (3) of the Constitution: provides that all courts must apply indigenous law where applicable – courts no longer have a discretion whether to apply indigenous law or not.
However indigenous law remains subject to the constitution and any legislation dealing with it = indigenous law must be examined in the light of the equality clause.


2.8 Explain how the current position of indigenous law in the South African legal system differs from the position of Islamic law. (3)

Indigenous Law has been recognised where as the South African Law commission is still undergoing investigations on whether Islamic law should be recognised.

2.9 As a result of their geographical isolation, the Bantu-speakers had a culture without writing that is a pre-literate culture. However, it is possible to reconstruct their history through oral traditions. Explain what is meant by “oral traditions”. (1)

unwritten verbal accounts and information is preserved through songs, legends and epic poems, which were memorized and transmitted from generation to generation.

2.10 Would you say that indigenous African law is still oral in nature? Give reasons for your answer. (2)

Yes, it is not completely codified and still passed through generations orally.

2.11 Which Act consolidated the diverse colonial legislation in the Union of South Africa in 1927? (1)

The Black Administration Act.



2.11 (i) Which indigenous court, established in terms of the legislation mentioned in 3.1 above, is still in operation today? (1)
(ii) Which legal system(s) may the court, mentioned in 3.2(i) above, apply? (1)

1. (Indigenous) courts of chiefs and headmen/chief’s
courts/courts of traditional leaders. (1)
(Please note that if a student mentions more than one court, NO marks may be awarded here. Only the answer and nothing else)

2. Indigenous/African/African Indigenous law. (1)

3.3 Which indigenous court has been abolished? (1)
Commissioner’s courts.

3.4 Name two ordinary courts that may apply indigenous law today.
(2)
Any of the following for a maximum of 2 marks:
the small claims courts (1)
the short process courts (1)
the magistrates’ courts (1)
the High Court (1)
the Supreme Court of Appeal (1)
the Constitutional Court (1)
