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Study Unit 1: General Introduction
· The external history of the law traces the sources and factors which have contributed directly or indirectly to the development of the legal system. These relate to the political, constitutional, economic, sociological and religious factors that have influences the development of the legal system 

· The internal history of the law covers the origins and development of the legal rules and principles themselves, under the influence of external historical events

· External history of the law sheds light on the internal history of the law
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· The main sources of origin of our law: legislation; court decisions; common law; customary law and indigenous African law

· Common law: is the centre around which other sources that generate law revolve. Refers to Roman-Dutch law as influenced by English law. Is a living law, which is capable of adapting to the changing values of society

· Civil law: systems have been influenced by Roman law

· Three major components of our law: the western or European component ( Roman Dutch and English law); the indigenous African component and the Universal component (human- rights law)

· Fundamental Rights are those rights that are possessed by all human beings because they are human. Referred to as universal as a result of the movement towards the universal recognition of human rights
· African Component: has existed since time immemorial 

· Western component: consists of Roman law, Dutch Law and English law. History of the western component started with the foundation of Rome 753 BC firstly to the Western Empire and at the death of Justinian moved to the Eastern Empire 6th C AD. English law can be traced to  11th C AD

· Universal component: can be traced back to the rise of natural – law as well as to the Church fathers of 4th C AD

· There is no comprehensive written version of our law that has the force of legislation- our law is not codified
The Reception phenomenon 
· Reception refers to the absorption or adoption of the rules, principles and institutions of a legal system in an existing legal system. if the reception is very comprehensive we speak of an in complexu reception- a reception of an entire legal system

· Transplantation means the importation or introduction of a legal system into a territory which has no legal system

· Imposition imposing a legal system on a territory which already has an existing legal system- against the wishes of the local inhabitants 

· Roman- Dutch law was an imposition on indigenous law. English law was received
Reception of Roman law into Western Europe: 3 phases
1. Pre-reception area: few Roman-law rules were chosen and then incorporated in Germanic customary law. Started in 5th C

2. Intellectual Rediscovery: rediscovery by a group of jurists called glossators of Justinian’s Roman law 12th C

3. early reception phase: increase in the scientific study of Roman law 13th and 14th C

4. Reception proper of Roman law: 15th and 16th C  Roman law was incorporated into the legal systems of some countries to form part of their common law

· Reception of Roman law can be either Practical reception (the reception of the actual rules of Roman law) or scientific reception (the concepts, the categories, the principle and the divisions of Roman law)
· South African law has been influenced by the Roman or civilian tradition and the English or common-law tradition, as well as the indigenous African tradition, we may say we have a Hybrid or mixed legal system

· The pre-colonial era: the period before the first English annexation of the Cape in 1795

Study Unit 2: The African Component  
· Indigenous law: refers to the law of the Bantu speakers who presently occupy the greatest part of Africa South of the Sahara. The Bantu speakers originated on North-East Nigeria and Cameroon. The Bantu speakers came to South Africa about 1500 years ago- established themselves as iron-using farmers in the Limpopo region in 500 AD

· Bantu speakers have a preliterate tradition

· Oral traditions are oral narrations, or communications from the past. They are unwritten verbal accounts of the past. Songs, legends and epic poems, memorized and transmitted from generation to generation
· Oral traditions form the main source of information on a preliterate community’s past

· Various reasons why historians chose not to research the unwritten history of Africa: human memory alone was not regarded as entirely reliable; there was uncertainty about what method could be used to process oral information in order to reconstruct the history of preliterate communities and it is possible that historical facts could be distorted when recounted orally

· Objections to the study and teaching of preliterate African history were overcome:  by making use of an interdisciplinary approach, by using the source material of other disciplines such as ethnography and archaeology, and by the critical analysis and comparison of various oral accounts. In this way information could be substantiated and the most likely version of the historical events related could be reconstructed, much in the same way as written records.

· Ethnography the act of researching the cultural acts of a community by physically becoming part of that community and often even participating in their daily activities.

· Archaeology aims at reconstructing the past by digging up cultural relics that previous generations left behind

The cape 1652- 1795 

· Jan Van Riebeeck came in 1652. before that missionaries and traders had already bought western cultures over

· The Dutch East India Company – trading company in the Netherlands- interested in the South African Interior for its strategic position as it was on the shipping route from India to the far east

· The Raad van Justitie- court established in 1685 run by laymen and then inexperienced lawyers

· As the colonist started moving out eastwards, they overpower the khoi and the San. By 1795 the khoi were almost extinct

· The pre-colonial era is regarded as having come to an end in 1795 when the British took control of the Cape  

The colonial period 

· During the colonial period administrators tried to “civilize” the indigenous population. Where indigenous law was recognized, it was subject to the strict application of a repugnancy clause. The repugnancy clause determined that indigenous law would only apply as so far as it was not contrary to the western notion of public policy and natural justice 
· By middle 19th C south Africa had been divided into 2 British colonies (Natal and the Cape), numerous indigenous kingdoms (the Zulu and Basotho kingdoms being the largest) and 2 Voortrekker republics ( the Zuid-Afrikaansche Republiek and the Republic of the Orange Free State ) 

· The Cape: 2 regions

· The Colony proper: Roman- Dutch law as influenced by English law and as modified by legislation applied. Indigenous law was expressly disregarded except when it was not contrary to any law or opposed to the western notions of morality, public policy or equity 

· The Transkeian territories: area was predominantly populated by the indigenous population and was considered far enough from the white areas not to be a threat. The indigenous community in the Transkeian territories was well structured and organized and for the first time indigenous law was recognized as a system of law. In 1883 a criminal code for the Transkeian territories was adopted
· Natal: in 1843 the authorities decided to pursue the Cape policy of non-recognition of indigenous law. Sir Theophilus Shepstone attempted to restore tribal leadership and recognized indigenous laws, subject to the proviso that it was not repugnant to the general principles of humanity observed throughout the civilized world. In 1878 a codification of Zulu was adopted in Natal- was disregarded by the indigenous community as it was not a true reflection of indigenous law of the territory. It has since been revised several times, the current version was promulgated in 1987 

· The Voortrekker republics:
·  The Republic of the Orange Free State: also followed the policy of non-recognition of indigenous law and in the Thaba ‘Nchu reserve specific recognition was given to customary marriages. In 1899 customary unions were formally recognized through out the territory 
· The Zuid-Afrikaansche Republiek (Transvaal): first followed the non-recognition policy and then in 1885 the application of indigenous law was recognized in civil disputes where all parties were black, subject to the proviso that the relevant indigenous law had to be in accordance with the general principles of civilisation acknowledged throughout the world. 
·  General: the Inter-colonial Native Affairs Commission of 1903-1905 saw the ultimate goal for the administration of justice as being the improvement of indigenous law and its eventual assimilation into colonial law. Indigenous communities were not in favour of the colonial law. They either ignored it and unofficially maintained their indigenous laws and institutions or obeyed the colonial laws out of fear
The Post-colonial era 

· Although the Apartheid era officially commenced in 1948, a policy of separating the different races had been developing since the turn of the 20th C. as early as 1905 the inter-colonial Native Affairs Commission recommended that a territorial segregation was necessary to safeguard white interests. Policies of political, social and economic segregation lead to the promulgation of many acts which were aimed at keeping blacks in a position of subordination and which also impacted on the development of indigenous law
·  The Black Administration act 38 of 1927: practical reason was that a uniform approach to the recognition and application of indigenous law was needed

· When the Union was formed in 1910, all the areas which were to make up the provinces recognized indigenous law to some extent, yet the legislation of the different areas did not uniformly regulate the application of indigenous law. The act consolidated the colonial legislation.

· S 11 (1) indigenous law would be applicable only in as far as it was not against the principles of public policy or natural justice.

· Promulgated to created a comprehensive system of black administration

· A separate court system ca created for blacks
· The act consolidated the colonial legislation 

· The Black authorities Act 68 of 1951: made provision for the establishment of self-government at local, regional and territorial level, and paved the way for the creation of homelands. The homelands consisted of independent national states as well as sell-governing territories. The Homelands were reincorporated into the Republic of South Africa on 27 April 1994 and the Constitution provided for the incorporation of the legislation of these homelands into South African law 
· Special Courts for Blacks Abolition Act 34 of 1986: in 1983 the Hoexter Commission found it unreasonable and unrealistic to restrict urban blacks to commissioner’s court in the case of civil litigation; it also found that separate criminal courts for separate groups of people were unnecessary, humiliating and repugnant. This act repealed S11 of the Black Administration act and taken up in the Magistrates Court Act 32 of 1944, and then the Law of Evidence Amendment Act 45 of 1988 which is still applicable 
· The legislation above influenced the development of indigenous law by limiting its application. These laws determined where, when and how indigenous law could apply

· The Black Administration act and other legislation adapted and distorted indigenous law- in the ordinary courts judicial officers who had to apply the law were not properly trained in that law; they only applied official indigenous law; presiding officers at commissioners courts had limited knowledge; the application of indigenous law was subject to the repugnancy clause; application of indigenous law was at the discretion of the presiding officer; officials presiding at the special courts were under the control of the state- lack of judicial independence in criminal cases
The Constitutional Era 

· S211(3) the Courts must apply customary law (indigenous law) when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law

· In Bhe v Magistrate Khayelitsha and others; Shibi v Sithole and others; SA Human Rights Commission and others v President of the Republic of South Africa and others 2005 the Constitutional court found that the rule of male primogeniture as it is applied in the Indigenous law of succession is unconstitutional because it discriminates unfairly against woman and extramarital children and should therefore be abolished. As a result the Law reform Commission published the Reform of Customary law of succession and regulation of Related Matters Bills 2008 which has since been approved by parliament. The purpose of the bill is to abolish the customary rule of male primogeniture as far as it applies to the law of succession on order to bring indigenous law of succession into line with the constitution and to give effect to the Judgment of the Constitutional court in the Bhe case 
· The Law of Evidence Amendment act still applies, however all legislation which is against the constitution is slowly being amended or abolished- the act on the Repeal of the Black Administration act- repeals the Black Administration act because it is repugnant to the values set out in the Constitution and because it is a reminder of past divisions and discrimination

Islamic Law 

The Colonial Era:
· The Cape 
· Muslims first reached the Cape of Good Hope in the 1650’s- they were soldiers employed by the VOC. In 1957 a law was promulgated which provided that these soldiers were not to be challenged about their religion, however they were prohibited from practicing their religion publicly or from propagating it. the prescribed penalty for contravention of this law was death 

· In 1681 the Cape was chosen as the official place of confinement for high-ranking and noble political prisoners. Thus many princes and rulers from Indonesia, who had taken up arms against the Dutch, were imprisoned at the cape 

· The Muslims who came to SA brought with them the Qur’an and the Shari ‘a (Qur’anic law. Was first published in the Cape in Afrikaans although Arabic characters were used)
· Islam was brought to the Cape by people from Ceylon and Indonesia and was spread by slaves from the east coast and the mainland of India 

· In 1804 the Dutch authorities at the Cape proclaimed freedom of religion throughout the Cape colony

· After the 2nd British Occupation of the Cape, the administrators at the cape allowed the Muslims to build their first Mosque. In 1834 slavery was abolished and Islam flourished.

· Natal: Middle 19th C Muslims and Hindus came from India to the British colony of Natal to work as labourers on the sugar-cane plantations 

· The Zuid-Afrikaansche Republiek (Transvaal): Islam was introduced to the Transvaal by Muslim railway workers, artisans and small traders from Natal – it also spread to Zimbabwe, Zambia, Malawi, Botswana, Lesotho and Swaziland

· The Republic of the Orange Free State: In 1891 Indians were prohibited from settling or remaining in the Orange Free State for longer than 2months without permission from the  government
The Post-colonial Period 

· Islamic Personal Law: the personal law of the Muslims was not recognized – marriage and law of succession- Muslim marriages were considered to be potentially polygamous but so are African marriages?

· Ryland v Edros- the court stated that the values of human dignity, equity and freedom must always be at the forefront when the constitution is interpreted.

· Amod v Multilateral Motor Vehicle Accident Fund- the SCA recognized a Muslim woman’s claim for support following the unlawful death of her husband

· Daniels v Campbell NO the Constitutional court held that “spouse” in the Intestate Succession Act 81 of 1987 and in the Maintenance of Surviving Spouses act 27 of 1990 should include monogamous Muslim marriage- in Hassam v Jacobs and others 2009 extended to polygamous marriages  
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Study Unit 3: The western component: the origins of the western legal traditions 
· Countries with legal systems based on Roman law, known as civil-legal systems: Germany, France, the Netherlands. Italy, Spain and most western European countries
· Mixed legal system: Scotland, Sri Lanka, South Africa and Zimbabwe

· Common-law: England, USA

· All the countries of western Europe have codified legal systems- based on Roman Law 

Ancient Greek philosophical thoughts- Athens 

· Athens was the source of critical thinking about the ideals which inspire the Western legal tradition 

· Athens- 446 BC to 3000 BC

· Greek philosophers- Socrates, Plato and Aristotle- Plato was a student of Socrates. A Jury of citizens of the city sentenced Socrates to death on false charges of corruption- to Plato this was a clear sign of the dangers inherent in politics if the state is not governed in a rational manner. Plato wrote a book called the Republic; it set out a constitution for the ideal state and explained why the state should be ruled by a class of philosopher kings. Aristotle, a student of Plato, took the idea further and wrote a treatise on the state called politics. The ideal of a scientific and rational legal systems forms the cornerstone of the western legal tradition

Roman History  

· Founding of Roma- 753 BC. Codification of Roman Law of Emperor Justinian in AD 535

The Monarchy 753- 509 BC: period of the Kings
· Legend- Rome was founded on the banks of the river Tiber by Romulus, the 1st of 7 kings to rule Rome. Ancient king who ruled Latium. Mars, god of war, fell in love with the princess; they had twins Romulus and Remus. The king’s enemy dethroned him and wanted to kill the grandkids. Princess put kids in basket in river, wolfs found the kids and raised them. When they were older the kids killed the grandfathers enemy and Romulus and established Rome 
· [image: image5.emf]The king was an autocratic ruler who was not only the highest judge and lawgiver, but also the high priest. This means that the same person who was the religious leader was also in charge of the administration of justice. He heard disputes and made law. As a result, law and religion became intertwined 
The Republic: 509BC- 27BC

· Important political role-players: magistrates; Senate and the popular 

· The magistrates: 2 consuls; 1 praetor and 2 aediles curules
· The consuls: there were always 2 at a time; no consul could hold office for longer that one year; each consul had the right to veto (reject) any act performed by the other consul
· Functions- publishing edict regarding activities of the consuls themselves; punishing citizens and controlling the state treasury. elected annually by the popular assembly 
· The praetor: 367BC- law passed creating praetorship for the administration of justice. Elected annually by the popular assembly 

· The aediles curules: responsible for maintaining order in the market and on public roads. They had jurisdiction over crimes committed within the area of their work as well as over legal disputes which arose out of transaction at the market 
· The senate:  or council of elders – advisory body to magistrates. no legislative power, but by 27BC their decisions were regarded as important enough to be treated as equal to laws 
· The popular assembly: represented all the people of Rome. Power was undermined as it was impossible to get all the people together at one meeting. The Roman population got to great so it was the Senate that became the true governing body in Rome 

Law during the period of the republic  

· Rome grew from a small country into an Empire. Roman law developed into a complex system of law that was suited to the requirements of a highly developed community with an intricate social system
· Important factors that influenced legal development during the Republic: 

· The twelve tables: 450BC origin in the class struggle between patricians and plebeians. Brass plates were placed in the forum (market place)
· It was a triumph for the plebeians as it reduced the patricians exclusive control over the law
· It marked the division between the rules of law and the rules of religion. It was a collection of civil-law rules and was separate from religious rules
· Legal certainty was created as everyone had access to the legal rules
· Beginning of legal science- as they realized that their law could be treated systematically
· The praetor: published civil procedure in edicts that were placed in the market for all to see/ the parties to a legal dispute appeared before the praetor- he determined if there was a dispute, what the nature of the dispute was and whether the dispute should go before a judge. The praetor then appointed a judge, who made a finding on the facts of the case 
· The praetor applied the ius civile (civil law). The praetor urbanus could only administer justice between Roman citizens. The praetor peregrinus hear cases between foreigners and Romans and between foreigners themselves (242 BC). The praetor peregrinus relied heavily upon the ius gentium (body of international law with a less formalistic and fairer character than the Roman ius civile). The praetor urbanus developed a new law based upon the ius civile and the ius gentium called the ius honorarium ( eventually replaced the ius civile) 
· The praetors function of developing new law came to an end in AD 130 when all the praetorian edicts were codified as the Edictum, Perpetuum
· In AD 212 Emperor Caracalla abolished the distinction between Romans and Foreigners 
· The jurists: their most important work in 27BC to AD 476. were at first laymen who took an interest in the study of law. During the latter years of the Republic they developed into a separate group offering free legal advice
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·  Politics during the principate: during the later years of the republic there numerous military dictatorships- best known Julius Caesar ( a military dictatorship is established through the seizing of power by the military, usually by force. Julius Caesar named Augustus his successor but Augustus wanted to make his position constitutional so he gave up is autocratic powers in 27BC  and pretended to restore the republic- however, he made sure enough power was given to him by the senate and Popular assembly to make his position supreme

· Important political role-players: 
· The princes (the emperor): the Roman Empire was governed by the Emperor and the Senate, but the Emperor has supreme power- he had the power to makes laws. The Emperor consulted his council on important decisions. The council was made up of leading public figures and jurists- they exercised influence over the administration of law and the Emperors legislative body in general. The council was elected by the Emperor  
· The popular assembly: the assembly lost its power because the people stopped attending and because true legislative power lay in the hands of the emperor 

· The senate:  the senate’s resolutions were given the force of law, but the senate passed legislation at the request of the emperor 

· The magistrates: important republican officials lost most of their influence during the principate 
·  Law during the Principate: 
· The Praetor:  elected by the emperor  and acted on his instruction- due to all praetorian edicts being codified in the Edictum Perpetuum in AD 130- because of this the praetor was bound by it and could not deviate or alter it, therefore he could not develop new remedies or update old remedies
· The jurists: Cicero’s list of jurist functions: Giving advice; teaching; Assistance in legal transactions; assistance in courts (except for woman); interpretation and writing. The jurists opinions were not binding, but their influence was so great that they were considered as having the force of law. 5 great Roman Jurists: 
· Gaius: 2nd C AD wrote Institutiones (Institutes) a law textbook for students
· Papinian: was a influential jurist, who published discussions on legal problems
· Ulpian: was a younger contemporary of Papinian. He wrote commentaries on ius civile law and the praetorian edicts
· Paul: contemporary of Ulpian- commentaries on the ius civile and on the edicts of the officials
· Modestinus: his work portrays Roman law as it was at the end of the classical period.
· The Emperor: by 2nd C AD legislation originated from the emperor and his officials, not of a very high standard (no effect on the development of Roman law). Forms of the emperors direct legislation: Edicts (took over praetor role); Decrees (took over the role of the independent judges); Rescripts ( legal opinions) and Mandates (the emperors directions to his officials) 
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· Politics during the dominate: Autocratic rulers- all power in the state (legislative, executive and judicial) vested in the emperor. 1st autocratic ruler was Diocletian in 284 AD

· In 395 the Roman Empire was divided into a Western (Rome capital) and Eastern Empire (Byzantium capital) divided for administration purposes. The Western Empire was invaded by Germanic tribes in AD 476 and fell. The Eastern Roman Empire survived until 1453, however, the Eastern Empire adopted Greek culture not Roman culture

· Law during the dominate:  Jurists were absorbed in imperial office, the senate functioned as an institution in which imperial legislation was announced and the popular assembly ceased to exist. Era known as the postclassical era characterized by the decline of classical Roman legal science.

· Collection of imperial laws: the Codex Gregorianus; the Codex Hermogenianus (private collections) and the codex Theodosianus (an official collection commission by Emperor Theodosius II of the Eastern empire 438 AD. Influenced codifications in the west Lex Romana Visigothorum and the East the Corpus Iuris Civilis )
· Collections and simplification of classical writings: the jurists of the postclassical were incapable of mastering the law described by the classical jurists so they simplified them e.g.: Epitome Gai and Sententiae Pauli ( adaptations of Gaius’s and Paulu’s work)
· The statute of citation AD 426: promulgated in the East by Emperor Theodosius II and in the west by Emperor Valentian III, it proclaimed that: only the works of the 5 great jurists would be seen as authoritative; if the 5 jurists differed on a legal issue, the majority was too be followed; if there was no majority Papinian was to be followed; only if Papilian was silent on the matter, did the judge have discretion; in exceptional cases the works of other jurists could be consulted 
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Emperor Justinian’s Codification: the Corpus Iuris Civilis
· Justinian was an Emperor of the Eastern Roman Empire from 527 AD till death 565 AD. His ideal was to reunite the Roman Empire. Justinian was not a jurist; Tribonian who held office in Justinian’s government was a brilliant jurist and was a driving force behind the codification.

· Reasons for codification: 
·  The law needed to be systematised- the law was a  disorganised mix of different types of legislation, regulations and opinions from centuries of lawmaking by the praetor, the senate, the popular assembly and the Emperor

· Eliminate outdated legislation- administration of justice at the time had to take into account law over a span 1400 years!

· Wanted a single source of law accessible to all

· To eliminate inconsistencies
· The codification process: 4 parts: Codex; digesta; institutiones and the Novellae

· The Codex: to codify imperial legislation- to collect, systematise and update existing imperial legislation and remove inconsistencies. The original was replaced and updated, the new collection came into force in AD 534 and is referred to today as the Codex
· The Digest: to codify the law as reflected in the writing of jurists- to collect, update and systematise the juristic law and eliminate inconsistencies from the works of 39 jurists, mainly the great 5. force of law in AD 533

· The institutes: textbook for law students based on Gaius’s Institutes, completed in AD 533

· The Novellae: consisted of new imperial legislation, promulgated after the publication of the codex
·  The importance of the Corpus Iuris Civilis: name given to the codification by Gothofredus in the 16th C. The Codification wasn’t successful in Justinian’s time because it was written in Latin and the common language was Greek; it was to difficult for postclassical jurists to understand and Justinian forbade the writing of commentaries on the Corpus Iuris Civilis which might have made it more accessible

· It provides modern society with a version of Roman law at the end of its development

It was forgotten after Justinian’s death, but recovered in 12th C  and subsequently had influence on the legal systems of most modern countries 
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Study Unit 4: The western component: the survival of Roman law in the west during the early middle ages (the pre-reception phase)
Middle Ages: 5th C AD- 15th C AD. Early middle ages: 5th-11th C AD; late middle ages: 12th- 15th C AD
Factors which played a role in the survival of the Roman Empire during the middle ages: 
· The “Rome idea”

· The codification of Germanic law

· The enactment (legislation) of the Frankish kings

· The application of the personality principle

· The codification of Roman law by the Germanic invaders

· The Roman catholic church 

· The rise and spread of feudalism

· The application of the principle of territoriality

The “Rome idea”
· Today’s western Europe was then inhabited by: the Frank, the Burgundians, the Lombards and the Visigoth tribes: Germanic people
· From 2nd C AD Germanic tribes continuously invaded the Roman Empire

· Beginning 9th C Charlemagne, the Frankish king established “Holy Roman Empire” in an attempt to revive the old Roman Empire 

· The Germanic people admired the Roman culture for its law, ordered government, skills and engineering: the Roman Idea ( which contributed to the survival of Roman law after AD 476

The Codification of Germanic Law 

The old Germanic law 

· Also had a preliterate stage in its development.

· Common with Indigenous African law- the law was: unwritten; preserved and communicated through emblems, symbols, legends and legal maxims; the law could not be distinguished from religion and morality

· The highest authority in Germanic societies was the peoples meeting- character of national law

Germanic Records (leges Barbarorum) 

· 5th C- recording of Germanic tribal laws, known as leges Barbarorum meaning “the laws of the barbarians”. Important because: they are sources of Germanic law and they played a role in the survival of Roman law after the fall of the western Roman empire

· How did the recording of Germanic law help with the preservation of Roman law? Most people in those days were illiterate, the literate group were mainly officials of the Roman Catholic Church who knew Latin and studied Roman law- the recordings of Germanic law was mainly done by these clerics
The Enactments (Legislation) of the Frankish kings 

· Promulgated by the Frankish kings. Known as  capitularia

The personality principle and the codification of Roman law  

· Meant that each person lived according to the law of his own tribe

The codification of Roman law (leges Romanorum) by the Germanic invaders
· Occurred to govern the Romans who lived in Germanic territories

· The leges Romanae Barbarorum applied in Western Roman Empire of old

· Recording of Roman law by the Visigoths: the lex Romana Visigothorum, aka Breviarum Alarici- AD 506. applicable in “Italy”, “France” and “Spain” and was widely applied until 12th C; it was used by the Roman Catholic church as a source of Roman law- most nb source of Roman law in the west until the 12th C. the most nb source in the East was the Corpus iuris civilis

Roman law, the Church and canon law 
· Freedom of religion was granted to Christians by Emperor Constantine which helped the expansion of Christianity

· In Roman times the Catholic Church is the west was built of Roman legal foundation: internal relations in the church were governed by Roman law and special legislation was enacted by the Roman emperors with regard to the church and to church affairs
· The law of Church of the early middle ages laid the foundation for the development of canon law
· Best known collection of church law: by the monk Dionysius 6th C AD “Collectio Diontsiana”

· Canon law was an important factor in the survival of Roman law during the early middle ages; Canon law was not as formal and rigid as Roman law

· Canon law was received into the customary Germanic legal system and became part of Roman-Dutch law

Feudalism and the principle of territoriality 

The rise and spread of feudalism 
· Feudalism emerged in the 9th C AD after the death of Charlemagne

· Origin – the accumulation of land in the hands of the feudal lords or overlords: the great landowners allowed non-landowners to cultivate the land in exchange for the performance of certain services. 

· Loyalty existed between the feudal lord and his vassal- vassal had to follow the feudal lord to war, and the feudal lord had to protect the vassal 

· The Libri feudorum 12th C AD- best known feudal law (was incorporated into the corpus iuris Civilis) 

· Feudalism led to legal diversity and legal disruption in western Europe in the 10th and 11th C AD because each feudal lord had his own feudal laws

· Contributed indirectly to the survival of Roman law during the middle ages because on emphasized the territoriality principle

The application of the territoriality principle 

· Everyone living in a specific territory is subject to one law. Territorial law replaced personal or tribal law
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Study Unit 5: Roman law and Cannon Law in the late middle ages (12-end 15th C)
Main reasons for the revival of Roman law: 

· Cultural and Economic prosperity: a system of law was required that was universal and could be understood by all; would be easily accessible; could fill the gaps in various customary legal systems and that would form a bridge between the different legal systems. Revived by means of a scientific study of Justinian’s codification of the law by groups of jurists

· Legal Diversity: feudalism caused legal diversity and disruption

The Glossators 
·  The school of Glossator 12th C AD in Bologna Italy and later Montpellier France.
· They studied the Corps iuris Civilis- only became known as such after its publication in 1583by Dionysius Gothofredus

The technique of the glossators 

·  Study method: an exegetical or interpretative method: analysed the text; tried to understand the difficult passages and tried to find the meaning of any obscure/unclear words 

· Wrote explanatory notes in the margins of the Corpus iuris Civilis called “glosses” 

· Sources: they focused on the Digest as well as the codex, institutes and the Novellae (they called it the authenticum because they though it was the original transcript)  

· The glosses became so much that the original text was submerged- they began writing details concise summaries or sections of the Corpus iuris, hypothetical problems with answers and lectures on specific topics in the Corpus iuris delivered by professors at Bologna to their students

Important Glossators 

· Irnerius:  the father of the glossators

· Vacarius: Bolognese missionary because be spread the “glossatorial gospel” in England. He founded a law school at Oxford and compiled work consisting of extract from the Codex and the Digest for poor students 

· Accursius: made the final contribution to the work of the school of glossators called the Glossa Ordinaria, which was a selection of previous glosses by various glossators. Became authoritative to such an extent that glosses not included in the Glossa Ordinaria were regarded as having no authority. In some towns in Italy it replaced and had the authority of Justinian law!

An assessment of the Glossators: 
· Important because: they restored Roman law; they made a scientific study of Roman law and they were responsible for the spread of Roman law

Criticism 

· The disregarded contradictions in the text: they believed that Justinian’s word was law and that no contradictions existed- if contradictions were found they tried to reconcile them, thereby distorting the original text

· They laced systematization: they worked on texts at random and in no specific order

· Lack of historical perspective: they paid no attention to the historical factors and to the customary laws which had developed since the fall of Rome

· They disregarded the needs of practice: Roman law had developed over time to make provisions for new legal problems as they arose. By ignoring these developments, the glossators also ignored solutions to legal problems 

· Criticism of the Glossa Ordinaria: Accursius was criticised for displaying poor judgment in his selection of glosses for the Glossa Ordinaria  

The Glossators and Canon law 
· The Decretum Gratiani: 12th C Gratianus, a monk and jurist published the Decretum Gratiani: a collection of canon-law sources and a textbook on canon law. Was used in the study on canon law at law schools 
· The Corpus Iuris Canonici: a combination of papal decrees and official codifications added to the Decretum Gratiani. It was studied by jurists in the same way as the Corpus iuris from 12th C onwards. Both Roman law and Canon law formed part of the learned law (the body of academic legal knowledge) and the European ius commune (common law)
· Reception of canon law into secular law: was unplanned. Some of the canonists were trained by the glossators and taught canon law in Bologna, from there canon law spread to France

The Ultramontani 

·  “Those from the north of the Alps”. a group of Jurists from a French law school of Orleans during the 11th and 14th C

·  Their efforts led to the creation of a practical legal system which it was possible to apply in the 14th C courts in Italy. Regarded as the forerunners of the postglossators or the commentators 

· Technique: adopted a dialectical approach: they regarded the Corpus iuris as a source book for critical discussion and not as a rigid system of rules to be accepted unquestionably 

· Sources: Corpus iuris Civilis; town law; canon law and Germanic customary law
· Their goal was to incorporate Roman law into contemporary practice

· Glossa Aurelianensis: the glosses of the school of Orleans, which the Ultramontani produced in the mid 13th C 
·  Important Ultramontani: Revigny and Bellaperche

The Ultramontani and canon law 

· The utlramontani were mostly clerics so canon law featured strongly at the school of Orleans

· Reception of canon law into secular law: According to Revigny and Bellaperche: Cannon law and Roman law each had its own sphere of application  and canon law, by virtue of its fairness, could be used to temper the severity of Roman law

· Influence of canon law: influence mainly felt in the French law of procedure. The canonical French law of procedure was later received into Dutch law
The postglossators or commentators 1250-1650
· The commentators became more concerned with practical aspects of the law that with substantive Roman law as glossed in the Glossa Ordinaria 

· Technique: the scholastic method entailed that each individual commentator not only gave his opinion on the text of the Corpus iuris, but also referred to the views of other writers- and then make distinctions and raise new questions
· To interpret the glosses on the Corpus iuris as well as the text itself

· They achieved a synthesis between Roman law, Germanic law, canon law and town law/ the method used by the commentators of interpreting Roman law as glossed by the glossators, led to its being adapted to contemporary conditions, which led to the creation of medieval Italian law, which later exerted considerable influence on shaping modern civil law 

· Sources: Corpus iuris Civilis as glossed by the glossators; Glossa Ordinaria; canon law; Germanic Customary law and town law

· Scope: their work included commentaries, legal opinions and lectures

Important commentators  

· Cinus: greatest jurist since Accursius. First Italian professor influenced by the working methods of the utlramontani 

· Bartolus: pupil of Cinus. Greatest medieval jurist. Best known work was his commentary on the Corpus iuris Civilis. He was also an assessor of the courts (an assessor is a specialist who assists the judge in certain cases). “ no one is a jurist unless he is a Bartolist” (a jurist who copied the working method and propagated the opinions of Bartolus) 
· Baldus: was a pupil of Bartolus. Wrote commentaries on canon law as well as the Corpus iuris

Assessment of the commentators 
· They laid the foundations for the 17th  C school of natural law

· Bartolus laid the foundation for modern private international law

· Their contribution was considerable in the field of private law

· They facilitated the reception of Roman law into the practical administration of justice; thereby creating a practical legal system that was received throughout Europe

· Of significance to us in South Africa because their commentaries were on the roman law which was received into Germanic customary law, which became part of Roman-Dutch law

Criticism of their work 

·  The gave undue weight to the majority opinion; they used poor Latin and they followed the Glossa Ordinaria to such an extent that they often ignored the original text, thus losing historical perspective 
The commentators and canon law  

· The commentators played a major role in the creation of a European ius commune which consisted of Roman law, canon law and Germanic customary law

· Andreae: the leading canonist of the middle ages. Noted for his commentaries on the corpus iuris 
· Cinus, Bartolus and Baldus: were responsible for the further development of the rules of the ultramontani regarding the reception of canon law 

Reception of canon law into secular law 

· Canon and Roman law are 2 separate legal systems which should be kept apart. There are 3 instances in which canon law has to be applied instead of Roman law: in purely spiritual matters; in matters concerning the church and in those cases where the application of Roman Law would amount to sin
The European ius commune (common law) 

· Came into being when Roman law and canon law were received into the Germanic customary legal system (both Roman law and canon law had been adapted to meet the needs of individual countries) 

· It was the commentators who facilitated the importation of Roman law into practical administration of justice and it was their influence which ensured the reception of Roman law into the legal systems of Germany, France and the Netherlands

· Printing press- 1440 by a German Johannes Gutenberg 

The relevance of the European ius commune 

· During 12th C – 15th C there was a spirit of universalism in Western Europe. Although the jurists all came from different countries they all used Latin as the international medium of communication, transcending the language barriers

· Countries in which the European ius commune applied ( France, Germany, Netherlands and Scotland)  are quiet accessible to our lawyers, who are schooled in Roman-Dutch law

Roman law as an enduring element of European law 

· Reception of Roman law included the reception of the concepts, categories, principles and divisions, as well as the substantive norms or rules of Roman law. The reception did not always include the reception of substantive rules of Roman law; countries outside of Europe often experienced only a scientific reception, which was not accompanied by a practical reception. This scientific reception was of a more enduring nature than the reception of substantive rules of Roman law, since rules change more easily than the scientific structure of a legal system 
· In many countries where substantive Roman law was received, the rules are no longer in force, but the scientific system or structure remains in force

· It was this scientific structure of Roman law which led to the harmonization of the law s of western Europe 

African ius commune 

· South African law association: refers to the countries in Southern Africa whose legal systems are based on Roman-Dutch law, as influenced by English law and indigenous African law: Lesotho, Botswana, Swaziland, Zimbabwe, South Africa and Namibia 

· In Southern Africa there is a drive to unify, or to harmonise, the laws of the different countries (those of the Southern African law association as well as the Southern African Development Community

· In the SADC region the emphasis is on economic development and integration

· It is possible that an African ius commune could develop in the future

Study Unit 6: Legal Development in the 16th, 17th and 18th C 

· Italy was the principle centre of legal scholarship in the middle ages, which shifted to France in the 16th C, after France Germany and Netherlands became the center of legal scholarship
France
Reception of Roman law before the 16th C  
· South Roman law was more extensively received in the South than in the north
· South: Roman law had already made its influence felt in the South of France during the early Frankish period (the Lex Romana Visigothorum was promulgated in the South of France)

· The glossators founded a law school at Montpellier  and the ultramontani established themselves in the north of France, but also established branches in the South 

· North: the city of Paris was the seat of the pop and the king of France. They both felt threatened by the infiltration of Roman law- The pope feared an infringement on his authority and of canon law, the king viewed the Holy Roman Empire as a threat to his power. The North was very protective of their customary law
Reception from the 16th C onwards: the French Humanists 

· The Humanists were a group of scholars who introduced a new working method

· Technique: used only elegant Latin 
· Study method: they tried to reconstruct the works of classical Roman jurists; they aimed to rediscover Roman law as it was before Justinian codified it and they wanted to apply a new method of study to law, namely the study of law as a system (medieval law schools who studied the Corpus iuris studied in fragments) 

· Sources: Corpus iuris Civilis and Roman-law sources dating before the Corpus iuris. They did not use the Glossa Ordinaria or the commentaries of the middle ages

Important humanists
· Cujacius: outstanding legal scholar; professor; reconstruction of the old classical texts; invested in needy students

· Donellus: was a professor (Germany Netherlands) made major contributions to the spread of Roman law in the Netherlands 

An assessment of the humanists 
· The played an important role in the spread of Roman law; their work in the field of pure roman law was of a very high standard; their work on the systematization of legal material was of great value

Criticism  
· The humanists did not take the needs of their time into account and consequently they had little or no influence on practices; they ignored developments over the centuries and attempted to replace the Roman law which had been modified to suit the needs of practice with the old classical Roman law- they ignored the whole course of development of the law during the medieval ages
The humanists and canon law 
· Protestantism was a new movement in the Christian religion and was a reaction against the power of the Roman Catholic church over peoples lives and minds 

· Donellus: was in favour of the separation of canon law and secular law; tried to limit the application of canon law

· Duarenus: was in favour of the study of canon law- this approach was followed in practice

French national law 
· Refers to is customary law as adapted and streamlined by the adoption of Roman law. The national Jurists accomplished much in systematizing French customary law and reducing it to writing

· Molinaeus (16th C), Domat (17th C) and Pothier (18th C) 
· Pothier wrote a number of treatises, most important being on the law of obligations

The codification of French law
· French civil (private) law was codified by Napoleon in 1804

· Under Napoleon laws were codified, feudalism abolished, efficient government created and education, science, literature and the arts fostered

· Code Civil (or Code Napoleon) incorporated some of the freedoms gained by French people during the French revolution on 1789 (religious tolerance; abolition of slavery) 

Germany  
The reception of Roman law
· In complexu reception: there was  great variety in their law- there was a need for a more general and better developed legal system (each region had its own customary law; different legal systems for different classes);
·  the Roman catholic church  was established in  Germany and through it canon law, and ultimately Roman law came
· Roman law was taught at the German varsities from the 14th C onwards

· 15th C Germany established a general court of appeal – most of the German jurists were schooled in Roman law

· Roman law infiltrated the German legal system within 2 centuries! 

Legal development during the 16th C 

· The German Humanists: were not as far removed from actual practice and therefore had a greater influence than the French humanists

· Zasius: first outstanding writer of Roman law in Germany; founder of German legal humanism in early 16th; regarded as a forerunner of the French humanist school 

Legal development during the 17th and 18th C  
· Usus modernus pandectarum: “the modern usage of the Pandects” (Pandects is another name for the Digest of Corpus iuris Civilis) 

· Method: they followed  a theoretical-practical line of thought ; they concerned themselves with Roman law in so far as it was still in use and was applicable; they described Roman law as it applied in practice, subject to amendment and supplementation in their own laws and courts

· Usus modernus pandectarum and canon law: rejected the commentators rules regarding the application of canon law. The Usus modernus pandectarum were of the  opinion that canon law should have preference over Roman law, but German customary law should have preference over Roman and canon law
· Carpovius II: aim of his work was to describe the prevailing law of his time as it actual was in practice. He summarized and compiled the laws which developed  before his time, both Roman and German sources- actual founder of German national law 

Legal development from the 19th C  
· Historical school 19th C- was established in reaction to the doctrine of the law of nature (there is a higher, universal, unchangeable law to which all must conform) 
· The historical school did not recognize any permanent or unchangeable law; it considered law to be both changeable and related to the national spirit; Roman law was studied merely for scientific interest

· Savigny: regarded as the greatest jurist of all time 
· Codification: in 1900 the civil-law code the “Burgerliches Gesetzbuch”  was introduced to the whole German empire

The Netherlands 
· 7 provinces: Holland; Zeeland; Utrecht; Gelderland; the Ommelands; Friesland and Overijssel

· 2 phases of reception: the early reception phase and the phase in which reception proper took place
Early reception: late 13th C to middle 15th C 
·  The ecclesiastical (church) judges who were mostly trained at Bologna or Orleans- their knowledge of Roman-canonical procedure played a role in the early reception of Roman law
· The Dutch jurists: helped the reception process along by using their roman law skills in the drafting of legal documents

· Friesland: there was no strong central government in the province, the running of the communities affairs were left in the hands of the clergy- canon law served as a vehicle for the reception of Roman law in the Friesland

Reception proper- 2nd half of the 15th C to end 16th C 

· Political factors: 15th Netherlands was under Burgundian rule- a policy of centralization (the elimination of all diversity which existed as a result of the fact that there were to many provinces with different admin and laws)  was introduced to the Netherlands 

· Legislation: 16th C the Burgundians introduced statutes which contained explicit reference to the application of the “written” law (Roman law)  in all matters not covered by the statute itself

· Customary law- order and certainty: provincial customs had to be put in writing and submitted for confirmation to eliminate contradictory provincial customs. A clause add to be added stating the Roman law was the subsidiary law
· Courts: promoted reception by- the judges of the high courts were Romanist-orientated and had little or no knowledge of local customary law; French law applied in the Dutch courts, French law was influenced by Roman law and the judgments of the higher courts had persuasive  value for the lower courts

· Proof of customary law: 17th C the high courts required that customary law had to be proved by a group of witnesses 

· Economic factors:
· Social change and a developing economy: 16thC Netherlands agricultural economy had given way to a rapidly developing commercial economy, with the emphasis on trade. The local law system was not systematic or uniform enough to cope with the new demands and recourse was had to Roman law
· Legal advice: the rich merchant class often needed legal advice- the advocates they consulted relied heavily on Roman law as systematised by the humanists

· Diversity in town law: each town council wanted greater autonomy for its own town and also wanted to keep the diversity of the laws applicable to different towns to a minimum. Middles 15th C the towns adopted a more systematic approach to the framing of their local legislation (keuren) 

· Cultural factors: the university of Louvain 

· Founded in the 15th C by the church and the rich duchy of Brabant. The influence of the church resulted in the emphasis on canon law, which naturally strengthened the influence of Roman law

· Faculty of Roman law and canon law: 

· Influence of medieval universities: the universities of Orleans and the Italian universities exerted influence of the law school at Louvain

· Glossa Ordinaria and Bartolus: the law lecturers in the early days followed the Glossa Ordinaria and well as the works of Bartolus- as a result a high standard of civil-law teaching was established

· Former students at the university: many took up positions in the high court, government or advisors to wealthy town burgesses
· Professors at the university: acted as propagandists in the furtherance of Roman law

The extent of the reception in the Netherlands 
· Republiek der Vereenigde Nederlanden: (northern provinces) Friesland- Reception in complexu; Holland and Zeeland- extensive reception
Codification in the Netherlands 
· In the late 18th C it was decided to codify the law of Netherlands- acting secretary Van der Linden was appointed- before the task was completed Napoleon conquered Netherlands and appointed his brother, Louis Bonaparte as the Emperor of Netherlands
· In 1809 Louis introduced the Code Napoleon (Code Civil) into Netherlands and adapted it for the conditions there. Even though the Netherlands was no longer under French rule, a civil code modeled on the Code Civil, was promulgated in 1938

· The importance of the date of codification to SA jurists: as Roman-Dutch law developed in the Netherlands, these developments also affected the way the law was applied in SA- Roman-Dutch law continued developing until codification took place in Netherlands in 1809- the Civil code of the Netherlands does not apply in SA, as SA was no longer under the control of the Netherlands at the time of the codification. The province of Holland is significant to SA because the law of the province of Holland was the leading law in the Netherlands.

· Roman-Dutch law was also received in Lesotho, Botswana, Swaziland, Zimbabwe and Namibia 
 England

The Development of English Common law:  3 major influences  

1. William the Conqueror: 
· 1066 the Norman King William the Conqueror went to conquer England- at that point people lived in small settlements, had local courts and applied local customary law, supplemented by a  few royal statutes 

· William set the process creating a unified legal system in motion by establishing the King’s court.

2. A restricted reception of Roman law 
· The influence of Roman law in England before the 12th C was very limited

· William started to develop a unified English legal system in the 11th C- English common law was already a well established legal system by the time the renewed interest in Roman law started in the 12th C in Europe. Many English jurists were strongly opposed to any Roman-law influence
3. The 3 courts: development of English common law
· The English legal system developed casuistically, or on a case-to-case basis. The courts did not apply a body of existing legal rules, they made the rules as they heard the cases- English law developed within the courts
· 3 independent courts in England: 
·  The Kings Court or Curia Regis- the oldest of the 3 courts, est. in 11th C by William. The Kings court used to go “on circuit”- the court would travel to local communities to hear cases

· The Kings court split into 3 courts:

· Court of the Exchequer: heard Fiscal matters- esp. taxation cases

· Court of Common Pleas: heard disputes between ordinary people

· King’s Bench: heard matters in which the crown had direct interest, such as criminal case, was also the court of appeal for the above courts. The king presided over the King’s Bench

· 13th C onwards the Kings court became centralized in Westminster. Judges still went on circuit 2 a year to hear local disputes. When hearing local cases, the courts also took local customary law and practices into consideration- the judges were assisted by local people who had knowledge of this customary law (and so the jury system developed)

· The civil procedure worked in the Kings court because of the Writ procedure. A writ was a written order in the King’s name. Each writ represented an action. The writ was issued and was a royal order to the local sheriff ordering him to see to it that the defendant either preformed what was claimed of him, or appeared before the court on a certain date.
· The writ system illustrates how the common law developed on a case-to-case basis. When a plaintiff had a legal problem that was not covered by an existing writ, a new writ would be issued to provide him with a remedy- in 1258 the issuing of new writs was prohibited in terms of the Provisions of Oxford 

· Issuing of writs similar to praetor. The praetor developed the law in the same way, by granting and refusing actions and creating new actions for new legal problems

· 4 characteristics of Traditional English law as developed by the Kings Court:
· It developed on a casuistic basis- each case was heard on merit and a judge decided each case separately

· The law of procedure played a central role- whether there was a remedy applicable to that specific case

· The rules of evidence were strictly applied- necessary to prevent the jury from being swayed or influenced

· Common law was not very systematically applied

· The Court of Chancery: Developed out of the practice among petitioners (plaintiffs) of seeking relief from the lord Chancellor directly
· The Lord Chancellor had to see to it that justice was done. He did this by ordering the defendant in each case to appear before him and to answer all the allegations made by the petitioner in his petition. The Chancellor then gave his decision based on equity- certain maxims developed that described the nature of the relationship between the law of equity and the common law: “ Equity acts in personam”, “ Equity follows the law”, “Equity prevails”

· the traditional common law and the law of equity, existed side by side until the 19th C, when the judicature Acts allowed any court to apply either of the 2 systems (they later merged into one system known as English common law

· The court of Admiralty: developed during the 14th C. The presiding officer was the Admiral. The Court of Admiralty only heard matters relating to piracy, but later is jurisdiction was extended to all maritime and commercial cases

· The court of Admiralty applied the Law Merchant- an international commercial law, consisting mainly of trade usages between international merchants which 1st developed in the northern Italian cities during the Middle Ages. The basis of the law Merchant was Roman law

Resistance to Roman-law influences
· Resistance by the legal profession: the importation of Roman law as a subject of study was the result of the initiative of the Italian glossator Vacarius – he came to Oxford in 1143 to lecture in Roman law
· There was little reception of Roman law in the lower courts. People wishing to become legal practitioners in England did not attend a university, but were trained at Inns of Court- here legal practitioners instructed up coming lawyers in legal practice. Roman law was taught at the universities but not at the Inns of Court

· Resistance by the King: the English King did not want to acknowledge Roman law, because he was afraid that this would make his subject to the authority of the emperor of the Holy Roman Empire- the Holy Roman Empire extended over many countries and continued to exist until the 19th C, the last Emperor of the Holy Roman Empire was Francis II who ruled from 1792-1806

· Resistance by aristocracy: the aristocrats were opposed to Roman law as it gave absolute power to the monarch and they did not want the king to have absolute power. The emperor of the Holy Roman Empire had absolute power, whereas the King of England governed with the assistance of the aristocracy. The aristocracy were afraid that the influence of the Holy Roman Empire would give the king absolute power, and that they would lose their say in government 

The influence of Roman law on English Common law 

· Roman law influence can be traced in works on the native law of England. The works of 12th and 13th C jurists (Glanville 12th C a student of Vacarius, Bracton 13th C influenced by the glossators). 
· It can also be traced in the work of English canonists, which by its very nature reveals characteristics of roman law- a strong roman law content is to be found in canon law and the ecclesiastical courts

· The humanists movement also made its influence felt in England, particularly after Gentilis came to England 16th C. in the 18th C it was lord Mansfield, Chief Justice, who strongly relied on Roman-Dutch writers like De Groot, Huber and Bijnkershoek 

Influential Early English Scholars  

· Sir Edward Coke: strongly opposed to any Roman-law influences in English law. In the early part of the 17th C he published 18 volumes of law reports- Institutes of the Lawes of England- source of the old English common law

· Blackstone: Commentaries on the laws of England in 4 volumes in the mid 18th C

Changes and law reforms in the 19th C 
· During the 19th C England moved from Feudalism to capitalism and democracy. The industrial Revolution also bought many changes in society and the law- labour issues were regulated by the law for the 1st time

· Canon law procedure Act of 1852 abolished the old writ system and replaced it with a uniform court procedure

· Judicature Acts of 1873 to 1875 reorganised the English court structure and merged the common law and the law of equity into a single legal system

· Law reports and precedents the system of law reports was reorganised in 1865 to accommodate the reorganised court structure

Scotland  

· Experienced a strong reception of Roman law- Scotland was continually at war with England in the 13th and 14th C. this prompted the Scots to look for political allies in Europe- these alliances also had cultural implications- Scottish students traveled to famous European Universities were they were trained in Roman law and Canon law by the great masters. When these students returned, many of them obtained important positions in Scottish legal administration- because of the animosity with England, these students preferred to apply Roman law rather than English law, and applied Roman law principles whenever Scottish customary law was deficient

· In 1707 England and Scotland were unified. It was specifically provided that Scotland would retain its own legal system, however, the influence of English law on Scottish law gradually increased, consequently modern Scottish law does not show the strong Roman-law of previous C, although the influence is still evident

Other Countries  

· The influence of Roman law was not confined to Europe. Directly or Indirectly (through European inspired codes) the influence of Roman law was felt throughout the world
· The reception of Roman law which started in Bologna in Italy in the 12th C was a reception of the entire Roman legal system

· France, Germany and Netherlands experienced both a scientific and a practical reception

· The academics who passed on their knowledge of Roman law to their students taught them not only the substantive norms and rules but also the concepts, divisions, principles and categories of Roman law 

Study Unit 7: Roman Dutch law before codification
· In the light of the dominant position of the province of Holland in the Netherlands, the Dutch East India applied Roman-Dutch laws in its colonies or that the administration of the Cape applied the law of Holland. Roman-Dutch law became applicable in the Cape through custom. This law which was later influenced by English law, eventually became known as the basic Common law of South Africa 
What is Roman-Dutch law?
The Narrow interpretation of Roman-Dutch law 

· Roman-Dutch law may be understood as the law of the province of Holland as it existed in the 17th and 18th C

· It consists of Roman law received in the province of Holland, amended by customary law and legislation (placaeten) of Holland as they existed in the 17th and 18th C

The broad interpretation of Roman- Dutch law 

·  May be interpreted as including the law of all 7 Dutch provinces as well as elements pf the European ius commune 

The view of the South African Appellate Division 

· Until 1988, there was conflict of opinion- the SCA settled this old dispute in Du Plessis v Strauss by deciding in favour of the narrow interpretation

The relevance of the ius commune and the law of the other Dutch provinces 

· European Ius commune: Canon law, Roman law, Germanic customary law

· In the Du Plessis case the AD emphasized the historical context of the rules of Roman Dutch law- Roman Dutch law is regarded as an important branch of the ius commune

· The formal source of our common law is the law of the province of Holland as it existed in the 17th and 18th C

· In practice, we must distinguish between the search for authority for the law in general and the search for specific legal rules. When we look at the law in general terms, we note that there is unity in the law of western Europe, but when we look at specific rules, we may find minor differences in the various systems which belong to the European ius commune

· We will look at the common law of western Europe before codification when authority is sought with regard to general principles, ideas and doctrines of Roman Dutch law; the law of the province of Holland when authority is sought for specific rules of Roman-Dutch law
· The AD does not hesitate to adapt Roman-Dutch legal rules which have fallen out of step with the needs of present day SA

· Because of the spirit pf universalism that has existed in Europe for the past 500 years, Roman-Dutch law and the European ius commune have influenced one another- as a result it is easy for SA lawyers schooled on Roman-Dutch law, to consult the legal systems of the European ius commune in his search for a solution to a new legal problem 

The Sources of Roman-Dutch law 

· The old writers, statute/ legislation, collections of court decisions, collections of opinions and custom

The old writers 

· *study the information about the works of the old writers together with an evaluation of their authority in present day legal practices*

· Facts that determine the importance of an old writer:

· Which province did the writer represent? The authoritative writers on Roman-Dutch law are 1stly those who wrote on the law of the province of Holland. Those who did not write on the laws of the province of Holland, in so far as they bear witness to the reception phenomenon in Western Europe and therefore to the western Europe ius commune which was received into the Netherlands 

· The period in which the writer lived: Roman-Dutch law existed as an independent legal system in Holland for almost 3 C- the “golden age of Dutch jurisprudence” took place in the 17th C. Roman-Dutch law consists of the law of Holland of the 17th and 18th C- so you would first consult the writers of this period
· The type of work written by the author: Commentaries on Roman-Dutch law in its entirety (the Inleidinge of Grotius); Commentaries on Roman law (Johannes Voet Commentarius ad Pandectas); commentaries on existing commentaries (Groenwegen and Schorer) and treatises on aspects of Roman-Dutch law (De lure Belli as Pacis by Gortius)
· The influence of these writers on South African legal practice: Johannes Voet – the reason for his popularity is that in his Commentarius he covered a very wide field of the law and wrote authoritatively on it. To South African judges he personified the “golden age” of Dutch jurisprudence. Percival Gane’s English translation of the Commentarius was completed in the 1950’s and incorporates extensive notes by the translator. This ensured Voets continued popularity as a source of reference, other popular source of reference: Grotius, Leeuwen, Van Der Kessel, Groenwegen and Bijnkershoek.

· In some instances, the influence a certain author has a South African legal practice was not always due to the quality of his work alone, but rather to the practical considerations, such as the availability and accessibility of his work 

· Prominent 17th C writers on the law of Holland
Hugo De Groot (Grotius) - 16th & 17th C
A jurist, theologian, a classicist, a historian and a poet

2 best known works: Inleidinge and the De Jure Belli ac Pacis 

Inleidinge: written by Grotius while he was imprisoned, with few books he often had to rely on his memory, as a result there are certain shortcomings in this work. The notes by Groenewegen, followed by Schorer, remedied many of these shortcomings. It was a treatise about the law of Holland and was written in Dutch. Grotius took Roman law as it was applied in Holland; with the addition of indigenous Dutch law- Gortius was the 1st person to see the law of Holland as an independent system and to describe it as such. Inleidinge can be regarded as the 1st conscious description of Roman-Dutch law
The influence of the Inleidinge on the law of the Netherlands in the 17th and 18th C – it served as the foundation for many treatises and also as a basis for lectures

Grotius realized that publishing scholarly works in Dutch would not make much of an impact outside a Dutch speaking area- 19th C Johannes van der Linden completed a Latin translation

De jure Belli ac Pacis: appeared in Paris in 1625. Was the first comprehensive treatise ever published on public international law- it deals with international law, as well as the law of nature and legal philosophy. It gives us a better understanding of the principles set out in the Inleidinge 

Simon van Groenewegen- 17th C
Received his training at the University of Leyden, where he practiced as an advocate

2 important works: Notes on Grotius‘s Inleidinge and Tractatus de Legibus Abrogatis

Notes on Grotius’s Inleidinge: Grotius wrote Inleidinge under difficult circumstances, and as a result he quoted hardly any authorities in support of his statements- Groenewegen remedied this defect by supplying the necessary notes to the Inleidinge 

Tractatus: is an indispensable and unsurpassable authority on the Roman-Dutch law of the 17th C. it indicated where the Corpus iuris Civilis was still applicable- he took the institutes, the Digest, the Codex, the Novellae and the Libri Feudorum and showed which propositions were still valid and which had fallen into disuse. Where the existing law differed from Roman law, he showed precisely where the difference lay. As authorities he quoted writers of the middle Ages on Roman law. All the existing legal literature of the Netherlands was carefully cited in the Tractatus. Groenewegen sometimes disagreed with Grotius, and in most cases preference should be given to Groenewegen’s version
Simon van Leeuwen-17th C
Attended the University of Leyden, became an advocate first at The Hague and then at Leyden. Became Deputy Registrar of the Supreme Court before his death

2 most important works: Censura Forensis and Het Roomsch-Hollansche Recht 

Het Roomsch-Hollansche Recht: provides a thorough review of Roman-Dutch law, and in conjunction with the notes by Deker, is a useful reference work. Although broad in concept, it is sometimes very superficial and without Dekers notes loses much of its value. Its popularity in SA can be attributed to the fact that he wrote in Dutch, which made his work more accessible. He was the first writer to refer to the existing Dutch law as Roman-Dutch law
Johannes Voet- 17th & 18th C

Overshadows his father, Paulus Voet. He was a professor of civil law at Leyden University
2 best known works: Compendium Iuris and Commentarius ad Pandectas

Commentarius: Commentary on the Digest- in his commentary on the Pandects (Justinian’s Digest) Voet deals with Roman law to which he adds the existing law of his time. Voet’s approach to Roman law was Humanistic, but he incorporated the law of his time into Roman law. He drew on many authorities; he was familiar with everything ever written in the Netherlands on the law of the Netherlands. This makes Voet’s commentary an almost infallible guide to the legal literature of the Netherlands of his time. He paid regard to the achievements of the middle Ages, since it was the elaborations and restatements of Roman law by the medieval writers that had shaped the law that was valid in practice. Voet took what was good from the humanists and fused it with the virtues of the Bartolists
His reputation was mainly due to the fact that he provided a comprehensive review of the whole field of Roman-Dutch law. His writing is usually easy to understand, since he states his propositions clearly and is very logical in his reasoning. His influence and fame were not restricted to his homeland but extended throughout Europe. The English translation (with annotations) of the Commentary by Sir Percival Gane was published in the 1950’s 

· Prominent 17th C writer on the law of Friesland

Ulrich Huber- 17th C

Most famous work: Praelectiones Juris Civilis

Praelectiones: was based on the lectures he gave to his students on the Corpus iuris Civilis. One section of this work is called the De Conflictu Legum and is a commentary based on the Digest- it deals with the conflict of laws

· Prominent 17th C writers on the law of the Utrecht
Antonius Matthaeus II- 17th C
He became famous throughout Europe for his work on criminal law known as the De criminibus, which is still consulted today (Translated into English in the 1980’s) he also wrote important works on private law

Paulus Voet- 17th C

Father of Johannes Voet, Paulus was a professor of law.

Best known work: De Statutis- an important work on private international law (conflict of laws) the English translation was published in 2007

· Prominent 18th C writers on the law of Netherlands

Voet
Cornelis van Bijnkershoek- 17th & 18th C

Bijnkershoek graduated as a doctor of Jurisprudence and established himself as an advocate at The Hague. He later became a member of the Hooge Raad van Holland en Zeeland (the supreme Council) of which he was president until he died. His method was humanistic (most famous member of the Dutch Humanist School, alongside Schulting)
2 most important works: Questiones Iuris Publici and Observationes Tumultuarie 

Quaestiones:  deals with the public international law, it earned him an international reputation. Regarded as one of the classics in this field, together with Grotius’s De Jure Belli ac Pacis

Observationes: Bijnkershoek devoted a lot of time to collecting data on the prevailing law. This collection was made for his own use and publication was forbidden in his will. More than 200 years after his death, Bijnkershoek Observationes was published for the 1st time, in 4 parts between 1926 and 1962
Among his work was a collection of decisions handed down by the Supreme Council during his term of office, the so-called Observationes. This work is a very NB source of law, because reason where not given for the judgments handed down in the courts of his day. It was a source of high authority showing how the courts arrived at their decisions. Because it was only published in the 20th C it had no influence on the development of Roman- Dutch law in the Netherlands. Bijnkershoek’s Observationes was inherited by his Son-in-law, who was also a member of the supreme Council. He followed Bijnkershoek’s example, and between them their complete joint collection covers over 5000 decisions of the Supreme Council over a period of 84 years

Dionysius van der Kessel – 18th & 19th C

Most outstanding Dutch Jurist of the late 18th C

Most important work: Theses Selectae Juris Holland et

Theses Selectae: based on the Inleidinge by Grotius- Kessel attempted to provide a true picture of the law at this time. The work also contains abundant references to earlier writers and decisions. It is of particular interest to SA because it was the last outstanding work in the field of Roman-Dutch law before SA was separated from the Netherlands. The Theses Selectae evolved from Kessel lectures on the Inleidinge, he also dealt with those aspects of the Inleidinge which had changed since its publication, or in respect of which there was no agreement. Although actual lectures on Grotius’s Inleidinge were never published, there are several manuscripts of the lectures at various Universities- the collection of lectures Comprises 5 Volumes 
Johannes van der Linden- 18th & 19th C

He was a prolific writer, particularly on the law of procedure- of little importance today

Best known work was: The Rechtsgeleerd, Practicaal en Koopmans Handboek

Koopmans Handboek: is no more than an elementary guide- its greatest significance is that it was the last treatise on Roman-Dutch law it existed in Holland before the codification of the law of Netherlands. Van der Linden does however; deserve praise for an addition to Voet’s Commentarius. He also translated a number of Treatises by the French Jurist Pothier- best known is that on the law of Obligations 

· The Dutch Humanist School- 
Although the jurists from the northern parts of the Netherlands were influenced by the humanists, most of the writers mentioned so far devoted most of their attention to the existing law. When they wrote on Roman law from a humanist perspective, they did not fail to refer to the existing law as well, even if these references were merely short additions
Dutch humanists who were outstanding Romanists: Matthaeus II, Huber, Voet and Bijnkershoek

Dutch Humanists who were exclusive Romanists: their work contains no significant insight into the existing law of their time. They were successors to the old French humanist School. Noodt and Schulting

· Dutch Humanists:
· The Dutch humanists wrote about Roman law in a humanistic way- they studied classical Roman law and were critical of the Roman law of the Middle Ages- Roman law as glossed by the glossators and commented on by the Commentators

· The Dutch humanists always referred to existing law and took into consideration the law of their own time. They took historical developments into account

· French Humanists:
· Studied only pure Roman law and not the Roman law of the Middle Ages. They did not discuss the law of their time

· They did not take into account the development of Roman law over the previous 1000 year, and thus ignored historical development

Statute law (Legislation) 

Collections of Court Decisions
· Came from the 3 superior courts: Groot Raad van Mechelen; Hof van Holland, Zeeland en West-Friesland and the Hooge Raad van Holland en Zeeland ( the supreme Council, a court of Appeal for the Hof)
· The courts were not bound by previous decision because the principle of Stare decisis was not applied in the17th and 18th C Dutch courts- these decisions merely had persuasive value for subsequent Dutch courts

· E.g. Bijnkershoek’s Observationes 

Collection of Opinions 

· The collections of Opinions of Roman-Dutch jurists were never binding on the courts but they enjoyed great persuasive authority and, as in Roman law, played an important part in the development of the law

· The collections of Opinions serve as good authority on the law of the time, because they provide opinions on the law as it was actually viewed by the people who practiced it

· During the 18th C, a register appeared of the most important collections of opinions and decisions known as the Nassau la Leck’s Register.

Custom 

· It was through custom that Roman law found its way into Holland- Before this custom had been the most important source of the native law of the Netherlands. Much of this law remained unwritten until the customs were reduced to writing and approved

Study Unit 8: The Development of the South African legal system before the 1990s
Roman-Dutch law

There was a need for a halfway station where ships could be repaired, fresh food and water could be taken on board and the sailors could rest before continuing on their journey. It is for this reason that the Netherlands decided to establish a refreshment station at the Cape of Good Hope, which was almost a half way mark between Europe and the East. They came to the Cape with the intention of establishing a refreshment station, and not of colonizing the Cape
Various authorities that played a role in the administration of the Cape

· The States general: formed part of the government of the united Netherlands and was responsible for overseeing its overseas settlements or colonies. It had supreme authority
· The VOC and Here XVII: the states general delegated its authority to manage the overseas settlement or colonies of the United Netherlands to the Dutch East India Trading Company (VOC), which was an independent trading company. the governing body of the VOC was the Here XVII (17 gentlemen), a group of 17 Dutch gentlemen
· Governor-general-in-Council at Batavia: the headquarters of the VOC were at Batavia. The Governor-general-in-Council was the authority in charge of the headquarters. The overseas possessions of the VOC were under the jurisdiction and administration of the Governor-general-in-Council at Batavia (he was directly responsible to the VOC)

· Governor-general-in-Council at the Cape: was directly responsible to the Governor-general-in-Council at Batavia. During the 1st few years of the settlement at the Cape the question of government and subjects did not arise, because a;; the people who came to the Cape were servant of the VOC. It was only after the admission of the first free burghers(former employees who were freed from their contractual obligations to the VOC) that the VOC started filling a dual function- employer and government

Administration of Justice 
·  Governor in Charge of law and order: Originally the Governor of the Cape was in charge of law and order. There was only 1 court, which was more like the broad council of a ship than a court of law. The governor relied on a document (artycelbrief) which set out the rules and regulations governing the service of htose employees of the VOC who were engaged in overseas duties 
· Raad van Justitie: est. 1685. At 1st the Governor of the Cape was the Chairman of this court, later on the Governor’s 2nd in command took over the function of chairman. As Chief executive at the Cape, the Governor has the final say in all matters affecting administration, including legal matters. All the sentences of the Raad van Justitie had to be confirmed by him and appeals were submitted to the Governor-general-in-council at Batavia

· Fiscal: was responsible only to the Here XVII in Holland and was thus in no way an officer of the Raad van Justitie. He instituted prosecutions and, because he took a share of all fines levied, the position was abused.

· The administration of justice at the Cape during the 18th C was primitive and badly ordered 

The sources of the law 

· Legislation: 
·  Agencies which had legislative power:
· The states General

· The Here XVII

· The Governor-General-in-Council at Batavia- Placaeten issued that were not expressly restricted to Batavia applied in all the overseas possessions of the VOC
· The Governor-General-in-Council at the Cape- a commission was appointed in 1862 to investigate the necessity for these placaeten, 9 were retained the rest were rejected. This rejection of a mass of local legislation is to be regretted as much of the rejected legislation contained important provisions

· The States of Holland: had no authority to issue placaeten that would be operative at the Cape 

· Placaeten issued before 1652- are part of our law if they were not of a purely local nature. Roman-Dutch law as it was applied in Holland at the time was transferred to the Cape in 1652 when the Dutch 1st came to South Africa 

· Placaeten issued after 1652- could not affect the law at the Cape- it was the States General of the united Netherlands which managed the overseas colonies, and not the States of Holland. Therefore only the States-general, or somebody to whom he had delegated his authority, had legislative authority with regard to the Cape; and this authority was never delegated to the States of Holland 

· It was possible for the placaeten of Holland issued after 1652 to become operative in the Cape in an interdict manner if they were promulgated expressly by the Governor-General-in-Council at the Cape. A placaeten of Holland could also have been incorporated through custom
· The old writers on Roman-Dutch law: old writers of the province of Holland were quoted by the courts and that reference was also made to writers of the other provinces of the United Netherlands
· Judicial Decisions: the collections of judgments, whether they were Frisian, Dutch or from the Cape, had no binding authority on the 18th C Cape Courts 

· Custom: The Kaapse Placaetboek provides examples of customs and traditions which were confirmed in legislation

The Period from 1795 to 1827 
Dutch (Batavian) rule at the Cape came to an end in 1795, when the British took control of the Cape. British rule was short lived and lasted only 8 years. In 1803 the British withdrew from the Cap. 1795-1803 is known as the 1st British Occupation of the Cape. When the British left in 1803, the Dutch again took control of the Cape. 3 years later, the British were back and took control of the Cape in 1806 for the 2nd time (the 2nd British occupation of the Cape). This occupation lasted until 1961, when South Africa finally became independent from Britain and the Republic of South Africa was established 

During the 1st occupation, the British authorities maintained the system of justice which had already been established during the period of Batavian (Dutch) rule at the Cape. There was a high court with staff of part-time jurists who were not always trained jurists and were dependant on the Governor as the final authority in both civil and criminal matters. Legal reforms which were introduced during the brief period of Batavian rule (1803-1806) did not come to anything

The 2nd British occupation (1806): Early changes in the administration of Justice 
· Before the arrival of the British settlers in 1820, the British government appeared to administer the Colony as an outpost of the British Empire, seemingly without the intention of anglicizing it without trying to make it English in its outlook. Articles of Capitulation, burgher rights and privileges, which included Roman-Dutch law, were preserved. 
· Changes were brought about in the administration of justice at quiet an early stage and included: 

· A court of criminal appeal was instituted
· Circuit courts were introduced
· The courts which had been closed to the general public were opened to everybody
· Changes to criminal procedure were made 
Early reception of English institutions and law 

· Proclamations by Lord Charles Somerset (the then governor of the Cape) contained evidence of a policy of anglicisation and of English legal rule penetrating the system

· The British government appointed a commission to enquire into the affairs of the Colony, including the existing legal system. This commission made recommendation on changes they thought necessary and on these recommendation the 1st Charter of Justice was issued for the Cape Colony

The reception of English law at the Cape (1828-1910) 

The 1st Charter of Justice introduced the beginning of an era which was extensively influenced by the English. It came into effect in 1828 and bought about important changes in the court structure and in the formal law. The use of the English court structure and formal law paved the way for the incorporation, or reception, of English law into the existing law

The new system of legal administration included the following changes: 
· The Raad van Justitie was replaced by the Supreme Court of the Colony of the Cape of Good Hope
· An appeal to the Privy council in London was instituted

· The jury system was introduced- the jury system became unpopular from 1891 onwards and was discontinued in 1969

· Judges appointed to the new bench had to be recruited from among the advocates of England, Ireland and Scotland

· Advocates of the Cape had to from England, Ireland and Scotland, persons in possession of a doctors degree in law from the Universities of Oxford, Cambridge and Dublin or advocates of the old Raad van Justitie 

· A 2nd Charter of Justice was implemented in 1834- a re  enactment of the 1st charter with a few amendments and additions

 The mechanics of the Reception process 

· Both Charters of Justice stipulated that the law of the Colony (Roman-Dutch law) should be applied by the courts. Viscount Goderoch indicated that there should be a gradual assimilation of English law into the law of the colony 

· Factors which contributed to the reception of English law:
· English institutions: the penetration of the colonial legal system by the English law should be evaluated against the social and political background of the Cape during the 19th C. By 1830 it was clear that real change was taking place at the Cape and that the “old” ways were dying out. Education, language and commerce were the areas where the English influence was strongest 
· Education: as part of his policy of Anglicisation, Lord Charles of Somerset established a number of schools in the rural areas- these schools were staffed by teachers with a English background, and the classes were presented in English 
· Language: an English language policy was introduced. Lord Charles Somerset officially introduced English as the language of the Cape

· Commerce: was almost solely in the hands of the people, who if not English speaking, were rapidly becoming immersed in the customs of “English trading” 

· The most important instrument of legal development, a university, which had a civil- law _Roman-law) orientation, was lacking at the Cape. Without such a university the development of a modern commercial law, founded solely on Roman-Dutch law principle was not possible

· The role of the judiciary: newly appointed English judges were given the task of promoting the gradual assimilation of English law into Roman-Dutch substantive law. Early judges resisted the influence of English law; eventually it was not law reform but other factors which led to English law penetrating the system:
· The Inns of Court Tradition: are associations of advocates in England which are responsible for the training of advocates. They require advocates to pass exams in English common law before they are permitted to practice. In the absence of a university with a civilian or Romanist orientation at the Cape, the Inns of Court tradition made its mark on the Cape judicial practice and suppressed any possibility of research into the principle sources of Roman-Dutch law 

· Accessibility of English Sources: both judges and advocates relied on English authorities as they had received their training in English law and therefore preferred to make use of English authorities. Advocates tended to look at more accessible sources of English law on the assumption that the Roman-Dutch law principle was similar to that of English law, or that the old writers did not refer to the issue

· Doctrine of stare decisis: “The decision stands” earlier decisions have binding authority. The Cape Supreme Court started following the doctrine of Stare Decisis.

· The importation of law via legislation: English law was imported through statutes

The reception of English law and the internal history of South African law
· Was there a practical or a scientific reception of English law at the Cape, or both? Some areas of the law experiences both a scientific and a practical reception of English law
· In the Netherlands a reception took place both of Roma legal rules (a practical reception) and of the Roman scientific system

· The cape received the whole of the English Companies Act, the English law of negotiable instruments and the English law dealing with parliamentary conventions. This is reception in the true sense because it was more than a mere arbitrary accumulation of legal rules; it represents a reception of a body of principles and concepts from English law.

Legal Development outside the Cape (1838-1910)  

The British government was increasingly pursued a policy of anglicisation after the British settlers arrived. This policy was not welcomed by the existing non-British population. The Boers resisted this policy to such an extent that a large number of them decided to leave the Cape and to move inland to get away from the control of the British government- known as the Great Trek, and the people who participated in the Great Trek are referred to as  the Voortrekkers. The Voortrekkers moved as far as Natal, Orange Free State and the Transvaal  

Natal
· 1838 the Voortrekkers declared that the Hollandsche Rechtspleging (Roman-Dutch law) would serve as the basis for the administration of justice around the port at port Natal (Durban).
· After the British took control of Natal in 1845 it was stipulated that the legal system of the District of Natal would be the system practiced in the Cape colony- Roman-Dutch law as modified by English procedural laws

The Voortrekker republics 

· After the Great Trek the Boers settled in the Transvaal and the Free State, which they declared independent states

· Referred to as the “Boer republics” or the “Voortrekker republics”. The Transvaal was known as the “ Zuid-Afrikaansche Republiek” 

· They were also influenced by English law

· The Zuid-Afrikaansche Republiek: The Hollandsche wet would form the basis of the law of the ZAR- it comprised of Van der Linden’s Koopmans Handboek. Where van der Linden didn’t say anything on a particular matter Leeuwen and the Inleidinge of Grotius were considered binding supplementary sources, subject to local legislation.

· The Orange Free State: the constitution of the Orange Free State provided that Roman-Dutch law would be the basic law of the state. The Volksraad defined the term Roman-Dutch law as “that system of law in use at the Cape prior to 1828”. Voet, Leeuwen, Grotius, Van der Linden and Van der Kessel, as well as the authorities quoted by them were regarded as authoritative source
· At the end of the 19th C the 2 Voortrekker republics became very strained. Gold and diamonds had been discovered in the areas. Britain wished to take advantage of the economic boom that these areas were experiencing and decided to include the 2 republics under its control and to unify the whole South Africa. The 2 Voortrekker Republics didn’t want to give up their independence- this led to the Anglo-Boer war and lasted from 1899-1902. the ware ended when the 2 republic finally surrendered their independence by signing the Treaty of Verenniging at Melrose House in Pretoria on 31 May 1902
· The influence of English law was, apparent in Both the Voortrekker republics long before they were annexed by Britain after the Anglo-Boer war: 
· In the high courts of both republics the decisions of the Cape supreme Court were regarded as being more than highly persuasive
· The judges who sat in the courts of these republics did not hesitate to consult English authorities when necessary
The Years of Crisis (1902-1910)

The Boers 1st fear was that the English common law would completely replace Roman-Dutch law. There was no obvious attempt on the part of the British Government to eliminate Roman-Dutch law. The British government was content merely with modifications to the structure of the courts and with the importation of a great deal of Cape legislation it the former republics. English law did not replace Roman-Dutch law; English law was assimilated into Roman-Dutch law
Legal Development since the unification of South Africa in 1910

· The unification of the 4 former British Colonies in 1910 was the beginning of a new era in the legal development of South Africa. The AD of the Supreme Court which was established in 1910 played an important role in this development 
Legislation  
· Biggest mistake was probably the direct incorporation of entire sections of English law into South African law, without adapting them to local conditions and circumstances. This English law was later adapted and accepted by the courts and also amended by legislation
· The direct incorporation of English statutes may also affect our law in an indirect way, because in many instance, courts seek authority for the interpretation of such statutes from English cases that turned on the same point of law
Teaching institutions 

· it was not until 1916 that it was possible to discern a movement in South Africa towards the Scientific study of Roman-Dutch law- UCT, Stellies 
The Appellate Division 
· Before unification in 1910, the legal systems in the different part of South Africa developed independently from each other. Although each area applied the same basic legal system, the legal system of a specific area developed by taking into account local customs, traditions and opinions. There were many minor differences in the law of the different areas
· the formation of the Union marked the beginning of a new period of unification and assimilation of law 
· the privy Council, situated in London, remained our highest court of Appeal until 1950
· the AD contributed to the development of South African law through the unification of the law of South Africa and the creation of an independent legal system
The “Purists”, “pollutionists” and “pragmatists” debate  
· the purists demanded that Roman-Dutch law be applied in its pure form, free of English law contamination
· the pollutionists point of view was that for practical reasons English-law solutions should be accept where the old writers are silent 
· The pragmatists wished to steer a middle  course between the 2 opposing points of view
· The AD associates itself most closely with the pragmatic point of view. It has often rejected English legal rules which have penetrated our system and found support through the stare decisis rule but which were never really received into our law. At the same time the AD has not found it impossible to abolish a rule of Roman-Dutch law which it considers to by obsolete.
· It seems that the AD has made an effort to develop the law within the Roman-Dutch framework. 
The South African Land Reform Commission 
· The task of the commission is to investigate certain matters referred to it by parliament. In each investigation, the Commission considers the present legal position, the historical development of the matter under consideration and then after extensive research, proposes changes to the law to bring it into line with the needs of society.
· If we look at these draft bills, it appears that the commission does not hesitate to make use of the comparative legal material and that it takes cognizance of the civil-law heritage which we share with other European legal systems
Study Unit 9: The History of Human Rights in South Africa  
The principle of Constitutionalism 

· “the government of a country is obliged to act in  accordance with the prescriptions/guidelines/conditions laid down in a constitution
· A constitution is a set of principles or rules according to which a state must govern. A constitution may be written or unwritten (Britain)
· Mechanisms to control state power: procedures for the making of law; a bill of rights; the separation of power between legislative, executive and judicial authorities; an independent judiciary and separation of power between the national and  provincial levels of government
3 Approaches to the principle of Constitutionalism: 

· Complete denial of Constitutionalism: entails that the will of the majority of the democracy (as represented by parliament, or in former years, a Volksraad) may not be limited by the rules and procedures of a constitution
· e.g. the Zuid-Afrikaansche Republiek end 19th C
· the danger inherent in the denial of the principle of constitutionalism is than parliament can obtain unlimited power, and that thus may become a threat to the continued existence of an open and free democracy

· Partial Recognition of Constitutionalism (Parliamentary supremacy or Parliamentary sovereignty)
· Where there is partial recognition of constitutionalism it is accepted that some restrictions on the power of parliament are necessary in a democracy 

· Parliaments remains the sovereign power in the state and can make whatever laws it want, even unjust laws, as long as the democratic procedures for the adoption of these laws are followed. Courts can only decide whether the prescribed procedures were followed but cannot declare laws invalid because they are unjust or unreasonable

· E.g. the Union of South Africa (under the 1910 constitution) and the Republic of South Africa (under the constitutions of 1961-1983)

· Full recognition of constitutionalism (constitutional supremacy or constitutional sovereignty)
· Where there is full recognition of constitutionalism it is accepted that restrictions on the powers of parliament and the state are necessary in a democracy. 

· The constitution includes restrictions and guidelines to which the government should adhere in ruling the country

· The constitution sets out the democratic procedures that parliament must follow when making and applying laws, as well as the basic standards with which the content of the law and legislation must comply

· Bill of Rights: contains certain minimum standards to which all legislation (and other court decisions) must adhere. Only in exceptional circumstances may human rights be suspended or limited

· The 3 fundamental values of South Africa’s new constitution are: Human dignity, equality and freedom

Testing capacity of the courts 

· The testing capacity of the courts refers to the power of the courts to test the validity of legislation issued by the legislature- formal testing capacity and full testing capacity of the courts

Formal testing Capacity  

· The courts may enquire whether legislature followed the prescribed procedure when the relevant piece of legislation was passed 
· The courts cannot questions the content or the unreasonable consequences of the legislation, nor may they declare immoral legislation invalid

· The power of the state is partially limited because the state cannot issue legislation as it pleases, the state’s power is limited in that at least the procedure for the making of laws is prescribed

Full testing capacity of the courts 

· The courts may enquire whether the legislation followed the prescribed procedure when the relevant piece of legislation was passed and test the content of the legislation against the constitution, especially the rights and freedoms contained in the Bill of rights

· If the courts have full testing capacity, the constitution is supreme because the state cannot issue legislation as it pleases, the state is subject to the constitution

What are Fundamental Rights (Human rights) and Freedoms? 

· Human Rights and freedoms are rights and freedoms which are innate; they are rights and freedoms which belong to every person on earth because they are a human being.

· They are natural and inalienable. These rights and freedoms cannot be taken away or restricted without good reason, by another individual or the state

The origins and development of the idea of fundamental rights 

· Academic opinion held that the idea of human rights was of purely western origin and that it developed from the natural-law theory

Natural-law philosophy as the foundation of human rights 

· Natural-law thinkers typically claim that there is a higher set of eternal and universal norms which were not created by human beings but which exist in nature. They ascribe the norms to:

· Religious or supernatural origins- one group believes that these norms have religious or supernatural origins that a god or deity was the source of natural law

· Human rationality- with the advent of Science and the Age of Enlightenment in the 16th & 17th C, many philosophers began to suggest that human reason itself was the source of these norms

· Rationalism was the underlying philosophy of the humanists, who emphasized (Roman) law as a scientific system and the rational and logical nature of the law

· Hugo de Groot can be regarded as the father of modern natural law. He was a link between the old world, where religion played an all-important role, and the new western world. “ if there where no God, natural law would still exist”. Natural law did not derive from God, but from the rational nature of humans themselves.

· A person is a social creature who wishes to be a member of a community. A person’s reason dictates rules which will make it possible for him to be a member of such a community, these rules or prescription are embodied in a social contract which is concluded with other members of the community.

· John Locke 17th C was the first to suggest natural law consisted of the inalienable rights to life, liberty and property. Locke claimed that citizens agreed to create a state, solely for the purpose of protecting their basic rights to life, liberty and property. If the state fails to protect those rights or violates them, it the state may legitimately be overthrown by it citizens 

The African Philosophy of Ubuntu as the foundation of Human Rights 
· S v Makwanyane: the court held that the constitution and the bill of rights are also deeply rooted in, and a reflection of, the values of the South African community itself. The judges accepted that in interpreting the Bill of Rights, they had to give effect to indigenous values and thus develop a specific South African understanding of human rights
· Ubuntu: is the source of African values in the postscript to the interim Constitution, Ubuntu was mentioned as the source of the underlying values of the new legal order

· Ubuntu was listed as a defense against the injustices of the past, a disregard for human rights and a legacy of hatred.

· In the Makwanyane case the Judge said that the concept of Ubuntu should be used when the Bill of Rights is applied to restore dignity to ideas and values that have long been suppressed or marginalized. The bill of Rights is part of the African renaissance- the rebirth of African values which have been suppressed or marginalized by colonial powers
· Ubuntu “a feeling of common humanity, a spirit of humanness, social justice and fairness” refers to the art of being a human being and includes a number of virtues such as tolerance, compassion and forgiveness in relation to other human beings

· Ubuntu changes the idea of individual human rights to include the concepts of community and the co-existence of rights and duties

· Ubuntu is an African concept. It also forms the underlying philosophy or spirit of the African Charter of Human and People’s Rights 1981. it is stated that rights should be  exercised with due regard for collective security, morality and the common interest

The international recognition of Human Rights 

· The universal Declaration of Human Rights 1948 was an international agreement which came about in an attempt to give content to the idea of fundamental rights at the international level 

· A convention is a written agreement between states that creates mutual obligations and duties

· Most important conventions on Human Rights:
· The international Covenant on Economic, Social and Cultural Rights 1966

· The International Covenant on civil and political rights 1966

· The European Convention of Human Right 1950

· The African Charter on Human and People’s rights was adopted by the Organisation of African unity and became operational in 1986. I n2004 an African Court on Human and People’s rights was instituted to apply the African Charter

· Individuals will be able to take their governments to the African Court on Human People’s rights. The court will only have jurisdiction over those African countries which have ratified the protocol to the African Charter on Human and peoples Rights which established the court. Only 24 African states have ratified the protocol 

Human Rights in South Africa before April 1994 

Human rights and the common law 

· The natural law philosophy and the idea of natural, inalienable rights forms part of our Roman-Dutch legal heritage. Parliament was sovereign and not only implemented the policy of apartheid, but also limited the application of Roman-Dutch law, as well as the power s of the courts. Consequently neither Roman-Dutch law nor the courts were in a position to offer much resistance to apartheid legislation which made provision for discrimination on the grounds of race, detention without trial and limitation on freedom of speech

 The constitutional crisis in the Zuid-Afrikaansche Republiek
· The ZAR constitution of 1858 made no mention of the courts testing power or of precisely where sovereignty was to reside.

· Decisions of the Volksraad whether the courts could test their validity. Under the leadership of Chief Justice Kotze, the courts declared certain Volksraad decisions invalid because the correct procedure, prescribed by the constitution of the ZAR for the adoption of legislation had not been followed

· In 1897 this led to the dismissal of Kotze by Paul Kruger, the State president of the ZAR- he called the testing rights of the court the principle of the devil

Human rights in the old republic of the Orange Free State 

· The idea of individual rights forms part of our common law which has been applied at the Cape since 1652, the 1st document in South Africa which contained provisions that went some way towards the recognition of Human rights was the Orange Free State Constitution of 1854.

· The constitution of the Orange Free State provided that it’s Volksraad would not be completely sovereign. Procedural rules for the promulgation of legislation were laid down in the constitution and the courts had a formal testing capacity

· The constitution further guaranteed a number of fundamental human rights such as equity before the law and the right to free association. They also accepted the principle of division of power.

· Division of power entails that the different powers of the state are separated. Each arm of the state therefore functions independently of the others to prevent the state from having absolute power- Legislature, executive and the judiciary function

· The supreme court of the Orange Free State upheld its independence against legislative and executive authority with much more success than the Supreme Court of the ZAR

The Constitutional crisis in the union of South Africa 

· What extent was constitutionalism recognized? Harris v Minister of the interior 

· The formal testing capacity of the courts was asserted- the constitution that was applicable when the Harris case was decided provided that if the ;legislature wanted to remove the so-called coloured voters from the common voters roll, a 2/3’s majority of the senate and the House of Assembly had to be in favour of such amendment. In the Harris case, the court had to decide whether the prescribed procedure for the adoption of legislation had been followed. It was not the content or reasonableness of the legislation that was at issue. The courts viewpoint on the content of the legislation was irrelevant, since the court only had formal testing capacity. The AD ruled that the Act was null and void because the provisions of the Constitution regarding the procedure regarding the promulgation of new legislation had not been fulfilled.
· The court had the necessary formal testing capacity and the legislature accepted that it was bound by the rules laid down for its functioning in the constitution. However, the government side-stepped this limitation of its powers by later “loading” the senate with supports of the National Party in order to attain the necessary 2/3’s majority when it attempted for a 2nd time to promulgate the same piece of legislation. In a subsequent court case it was decided that, in spite of the National Party’s actions, the formal prescriptions of the constitution had been fulfilled. The court was still powerless to decide on the moral or material content of the legislation in question
· This constitutional crisis makes it clear that the existence of a formal testing capacity of the courts is not in itself sufficient to protect the basic underlying principles of an open and free democracy. The principle of constitutionalism also requires that the content of legislation be tested against a bill of rights contained in a constitution.
Human Rights in South Africa since April 1994 

· The Truth and reconciliation commission was established in 1996 to determine the extent and nature of previous violations of Human rights, to suggest ways of preventing repetition of those abuses and to right the wrongs of the past.

· In its report of 2003, the truth and reconciliation commission found that the inability of our courts to take a stand against the onslaught of apartheid legislation was mainly the result of: 

· The doctrine of parliamentary sovereignty

· The principles  that judges could only administer justice and not create it

· Legal positivism (law and morality must be separated. Judges must apply the law even if it is unjust)

· Apartheid judges were blamed because they did not always use the available opportunities where legislation was unclear or ambiguous to appeal to common law and to protect the individual against state interference.

· The Final Constitution came into effect in February 1997 and contains the bill of rights, along with the following provisions:

·  The provisions that these rights may be amended only if the amendment is supported by at least 2/3’s of the National assembly and at least 6 or the 9 provinces represented on the National council of provinces

· The provision that rights may by limited only be generally prevailing legal rules only if the limitations are reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom

· Factors taken into account in the determination of the reasonableness and justifiability of a limitation: the nature of the right that is being limited; how important the aim of the limitation is; the nature and extent of the limitation; the relationship between the limitation and its aim and whether the aim of the limitation could be achieved in a less restrictive way

General Characteristics of the South African Bill of Rights 

· 3 important characteristics: it is comprehensive, it applies both vertically and horizontally and it attempts to rectify the injustices of the past.

· 3 different groups:
· First generation rights- Blue- Civil and political rights: Freedom of Religion, expression, Right to life, to human dignity to equality etc

· Second generation rights- Red- Social & Economic- protect the individual against excessive state interference. Strive for the improvement of the socio-economic conditions of the individual. Concerned with the states obligation to play an active role in providing certain basic goods and services if it has the means to do so

· Third generation rights- Green- Group- the right to form and participate in Cultural, religious and language communities and the right to an environment that is not harmful to the populations health or wellbeing. Has an African orientation

· The constitution provides that all organs of the state must respect Human rights. The constitution has vertical application between the state and it subjects.

· The constitution also provides that in certain circumstances, an ordinary person must respect other people human rights. The constitution also has a horizontal application between individuals. The horizontal application of the Constitution has caused and may still cause many changes to South African common law and indigenous law

· The South African common law has already recognized many of the rights now entrenched in the constitution: the right to privacy; the right to human dignity and the right to freedom of the person. These rights are traditionally protected by the law of delict, but are not also protected by the constitution. Rights which place to great a burden on individuals might not be considered to operate horizontally

Rectifying injustices of the past 

· The constitution provides that property may be alienated only after payment of fair compensation. However , it also provides that the history of the acquisition and use of the property and the purpose of the alienation may be taken into account in the determination of what would be fair compensation. The public interest is also emphasized and the rights of the community are protected.

· Group rights are linked to the African emphasis on the importance of the community and the group, and participation in the decision making process
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