Origins of South African law.

Our law consists of 3 components;

1. Western Component


(Roman-Dutch and English law)

2. Indigenous (African) component
(Indigenous law)

3. Universal component


(Human-Rights law)

Places of Origin:

1. Africa

2. Europe

3. England

Religious legal systems:

NB factor in shaping the 3 components

· Religion

· Canon law (the law of the church)

· Protestantism

· Judaism

Countries legal systems influenced by English law:
· Common-law systems

Countries legal systems influenced by Roman law:
· Civil-law systems
Reception: adoption of a legal system by a community which has an existing legal system.  (ENGLISH LAW)
Transplantation: introduction of a legal system into a territory which has no legal system.  (INDIGENOUS LAW)
Imposition: imposing a legal system on territory which has an existing legal system against the local inhabitant’s wishes.   (ROMAN LAW)
Reception of Roman law I into 4 phases:
1. Prereception era:

  Period of infiltration which a few Roman law rules where chosen and incorporated.
2. Intellectual “rediscovery”:

 Of Justinian’s Roman law by the Glossators. (Group of jurists)
3. Early reception phase:

 An increase in scientific study of Roman law.
4. Reception proper;
 Roman law as a system was incorporated into the legal system of other countries forming part of their common law.
Reception of Roman law 2 meanings:

· Practical reception

Reception of the actual rules of Roman law.

· Scientific reception

Reception of the scientific system of Roman law

The African component:

· Pre-colonial era (1795)
· The colonial era
· The postcolonial era 
· The constitutional era (1990’s)
Indigenous African law which, together with western law is officially recognized and constitutionally entrenched as a source of SA law.
SA has a multi-cultural society: a society consisting of various communities (Hindu, Muslim, indigenous…)

Pre-colonial era: (AD 500 -1700)

Indigenous law refers to the law of the Bantu speakers.
Great variety of indigenous legal systems:

These systems of law share enough common features and fundamental similarities to be regarded as a single legal family.

Legal history and oral traditions:

Bantu speakers have a preliterate tradition (no writing)

Resulted cause they were geographically isolated from civilizations were writing became known. (In the 10th century)

How to reconstruct legal history without writing?
· By making use of oral traditions:

· Oral traditions are oral narrations or communications from the past. They are unwritten, verbal accounts of the past.
Oral information is preserved through songs, legends and epic poem memorized verbally and transmitted from 1 generation to the next, therefore oral traditions from the main source of information on a preliterate community’ past.
Reasons why historians chose not to research the unwritten history of Africa:
· Human memory not regarded as entirely reliable.
· Uncertainty about what method could be used to process oral information.

· Possible facts could be distorted when recounted orally.
Objections to the study and teaching of preliterate African history were overcome.
· By making use of an interdisciplinary approach of…
1. Ethnography: act of researching the cultural act of a community by physically becoming part of that community.

2. Archaeology: aims at reconstructing the past by digging up the cultural remains.
Scholars started recording indigenous laws in writing many were trained anthropologists.

These scholars included: Myburgh, Schapera, Breutz, Lestrade and Van Warmelo.
The Cape:  (1652 – 1795)
Jan van Roebuck came to the cape in 1652

Dutch East India Company stationed in the Netherlands exploring new trading opportunities in Africa and the Far East.

High court: the Raad van justitie established in 1685
The British occupation of the cape in 1795 marked the 1st real influence on the culture of Bantu speakers.
The colonial Period (1795)

Different British colonies all desired to “civilize” the indigenous population and do away with their “barbarous” laws and customs.

Indigenous law recognized was subject to strict application of a repugnancy clause.

Repugnancy clause: indigenous law was recognized only in as far as it was not contrary to the western notion of public policy and natural justice.

19th century: 2 British colonies (Natal and the Cape) 

: Numerous indigenous kingdoms (Zulu, Basuto) (Largest)

: 2 Voortrekker Republics (Zuid-Afrikaanche Republiek and Republic of the Orange Free State)
	Colonial Era:

	Indigenous:
	Islamic:

	The Cape: I into 2 regions:
· The Colony Proper

· Transkei
1. The colony proper:

1795 British under control

Roman Dutch law retained as the law 

General policy: to refuse to allow the application of indigenous law.

2. Transkeian territories:

Annexed by the British in stages. A reconsidered, more progressive policy was adopted by British administrators. 1st time in SA legal history indigenous law was recognized as a legal system of law.

1885 a criminal code was adopted.
	The Cape:
1st Muslims at the cape were soldiers employed by the Dutch East India company, sent to protect newly established Dutch settlement.
1657, law was promulgated providing soldiers were not to be challenged about their religion. They were prohibited from practicing their religion publicly or from propagating it.
10 years after they set foot on SA soil. Dutch authorities in Batavia sent large numbers of slaves from east India to the cape also potential prisoners whom were Muslim priests.

	Natal:
After annexation in 1843 Natal authorities decided to purse the cape policy of nonrecognition of indigenous law.

Sir Theophilus Shepston (secretary for native affairs) attempted to restore leadership and recognized indigenous law.

In 1878 a codification of Zulu law in Natal was adopted.

Current version promulgated in 1987.
	Natal:
Muslims and Hindus came from India to the British colony of Natal to work as labourers on the sugar cane plantations. Their skills enabled them to take other forms of employment. Never experienced hardships of the early cape Muslims therefore found it easier to practice their religion and apply Islamic personal law there further entrench Islam in SA. Their numbers grew as a result of the arrival of Muslims from Zanzibar and Mauritius.

	The Voortrekker Republics:
The republic of the Orange Free State:
A policy of nonregcognition of indigenous law was also followed in this independent republic.

Thaba ‘Nchu Reserve given to customary marriages.

Only in 1899 customary unions were formally recognized in the rest of the territory.
Zuid-Afrikaansche Republic (Transvaal)
Here, too a policy of nonrecognition was followed 1st.

In 1885 application of indigenous law as recognized in civil disputes.

From 1907 appeals from commissioners and chiefs courts could be directed to the Supreme Court.
SA became a union (1910)

Then a Republic (1961)
	The Voortrekker Republics:
The republic of the Orange Free State:
In 1891 Indians were prohibited from settling or remaining here for longer than 2 months without government permission. Was the 1st legislation prohibiting their free movement in that province.
Was difficult for Muslims
Zuid-Afrikaansche Republic (Transvaal)
Islam was introduced to the Transvaal by Muslim railway workers, artisans and small traders from Natal.

The spread of Islam did not stop in the Transvaal, but later also extended to Zimbabwe, Zambia, Malawi, Botswana, Lesotho and Swaziland.



	The Postcolonial era: (1910)

	Indigenous:
	Islamic:


	Official recognition and application of indigenous law.

· The Black Administration Act 38 of 1927

Indigenous law was recognized to some extent in all areas. However the legislation of different colonies did not uniformly regulate the application of indigenous law. Diversity in the colonial legislation led to serious injustices.

The need for the uniform recognition and administration of indigenous law had become a necessity.

Colonial legislation was eventually consolidated in this Act. It provided a separate court system for blacks and limited recognition of indigenous law.

Act promulgated for 2 reasons:

· For interests of the indigenous people at heart.

· For practical reasons
The official recognition of indigenous law was made subject to the repugnancy clause.
Section 11(1) of the Black Admin Act determines indigenous law would be applicable only in as far as it was not against the principle of public policy or natural justice.
	Islamic personal law:

Is clear that from the earliest times of the Dutch settlement at the cape, the personal law of the Muslims was not recognized

Caused grave hardship in Muslim marriages.

Although legislation has somewhat improved the position of Muslim wives and children. Muslim marriages still not officially recognized today.

Conflict between the values that underlie Islamic law and those that underlie western common law is especially felt in areas such as marriages and the law of succession.
Muslim marriages recognized as polygynous therefore against public policy.
During the 1990’s the High court indicated its willingness to embrace a new approach to Muslim marriages.
  

	The Constitutional era (1990’s)

	Indigenous:
	Islamic:

	Indigenous law is now officially recognized as 1 of the sources of SA law therefore puts indigenous law in the same position as common law (in the position of Roman-Dutch law)
Section 211(3) courts must apply customary law were applicable.

The repugnancy clause is now indirectly entrenched in the constitution. The growing NB of indigenous law is also evident.


	“0”


	
	Commissioners courts
	Courts of chiefs and headmen
	Ordinary courts

	Jurisdiction:
	Civil and limited criminal
	Limited civil and criminal
	Criminal and civil

	Presiding officer:
	Government officials
	Chiefs and headmen
	Government officials and independent officers

	Knowledge if IND law by Presiding officer:
	Presiding officers had limited knowledge
	Presiding officers had sound knowledge
	Presiding officers do not have sound knowledge but have knowledge in legislation which regulated ind law

	Which legal system is/was applied:
	Western Law
	Indigenous Law
	Ind applied where applicable or Western Law

	Requirements for using the court:
	Only Indigenous people
	Blacks
	Anyone

	Is the court still in operation today:
	No
	Yes
	Yes

	IND court/Ordinary court:
	Indigenous court
	Indigenous court 
	Ordinary court


The ordinary courts which apply indigenous law are:
· Small claims courts (SSC)

· Short process court (SPC)
· Magistrates court (MC)

· High court (HC)

· Supreme court of appeal (SCA)

· Constitutional court (CC)
Many good reasons why Roman law is still studied in many countries even today:

1. Legal systems of many countries are based on Roman law.

(Germany, France, Netherlands)

2. The fact that all these countries still apply Roman law and their courts even refer to ancient roman jurists and sources simply shows that modern jurists have been able to come up with better legal rules in many subjects.

Ancient Greek philosophical thought (Athens)

Athens was the source of critical thinking about the ideals which inspire the western legal tradition.
Unlike Rome, Athens was not known for its jurists however, Athens was/is famous for its philosophers. Greek thinkers like Socrates, Plato, and Aristotle left behind a rich body of writing on the purpose of law, the ideal society and the nature of justice.

Plato was a student of Socrates: deeply disillusioned with the democratic politics of Athens.
Plato set about rectifying the defeats of Athenian politics by establishing his own school (the Academy) to educate the political leaders of the future. 
He wrote a textbook for his students called “The Republic”

Plato’s dream was further developed by the Romans.
Roman History:

Primarily interested in Roman legal development, a legal system functions within and serves a society and has to keep up with societal changes.
SA: 1994 became a democratic country therefore many changes.
	4 political structures in Rome:
	4 phases in Roman legal development:

	The Monarchy:

When Rome was governed by a king
	The era of early Roman law:
When the old ius civile was the only recognized legal system


	The Republic:

When Rome was governed by 2 officials (“consuls”)
	The Preclassical period of Roman law:
When a new system, ius honorarium established along side the ius civile


	The Principate:

When Rome was governed by an emperor
	The Classical period of Roman law:
When Roman law was developed and refined to such an extent that it was superior to any other legal system


	The Dominate:

When Rome was governed by an emperor who called himself a dictator
	The Postclassical period:
When efforts were made to simplify the law and the influence of what is known as “vulgar” law made itself felt


	
	


The Monarchy:
Period of the kings: Monarchy

Roman king was an autocratic ruler

Law and religion were intertwined

Rome I into 2 social classes:

· Patricians

· Plebeians

	The Republic:
	The Principate:

	“0”
Government of Rome changed from a Monarchy to a Republic….

NB political role players:

· Magistrates

· Senate

· Popular Assembly
The Magistrates:
“Magistrates” collective name for…

· 2 Consuls

· 1 Praetor

· 2 Aediles Curules
The Consuls: 

1. Were always 2 at a time.
2. No Consul could hold office for longer than 1 year
3. Each had the right to veto(reject) any act performed by another Consul
Elected by the Popular Assembly, responsible for functions including convening the Popular Assembly, publishing edicts regarding activities.
The Praetor:
Elected annually by the Popular Assembly. Most NB function was the administration of justice.
The Aediles Curules:
2 officers elected annually

Chiefly responsible for maintaining order in the market and on public roads.
The Senate: (Council of elders)
Was an advisory body to the magistrates? All ex-magistrates could become members of the Senate.

· 1st Senators had to be Patricians
· Later on the Plebeians were also admitted.
The Popular Assembly:

Represented all the people of Rome. It was suppose to be the true ruler of Rome but in practice its power was undetermined and impossible to get all people in 1 meeting,
	Politics during the Principate:
Rome’s power grew – it dominated the whole of the known world. 

Latter years were numerous military dictatorships.

Best known – Julius Caesar

He named Augustus his successor. 
Augustus gave up his autocratic powers pretended to restore the Republic… Made sure enough power was given to him by the Senate and Popular Assembly to make his position supreme.

Later he got so much power he must be seen as an autocratic ruler.
Rome governed by an emperor or princeps. 

NB role players:

· Princeps (emperor)

· Popular Assembly

· Senate

· Magistrates
The Princeps (emperor)

· Enjoyed supreme power

· Consulted his council whenever he had to make an NB decision

· Council made up of leading public figures (jurists) and exercised considerable influence over the administration of law.
The Popular Assembly:
Inhabitants of Italy were made Roman citizens. The Popular Assembly still convened occasionally but eventually only a handful of people attended and the Assembly lost its importance.
The Senate:

Was regarded as the true governing body of Rome, it was nothing more than an instrument of the emperor and acts in accordance with his wishes. The Senates resolutions were given the force of law.
The Magistrates:

The NB republican officials lost most of their influence since the emperor and his officials took over their functions.

	Law during the Republic:
Rome grew from a small community into an empire

Roman law developed from a primitive system to a complex system of law that suited the requirements of a highly developed community.
NB factors influencing legal development:

· Law of the Twelve Tables

· Activities of the praetor
· Work of the jurists

The Twelve Tables:

It had its origin in the class struggle between the Patricians and Plebeians(unhappy that the law was unknown to then)

It was out of this unhappiness that the codification of the 12T was born. The law was written on 12 tables made of bronze and placed in the forum(market)
12T NB for 4 reasons:

· Trumph for the Plebeians

· Marked the I between the rules of law and religion.

· All people had access to the legal rules, creating legal uncertainty 

· Romans started to realize their law could be treated systematically therefore find the beginnings of a legal science in the 12T
The praetor:
Task: administer justice. He did this by determining the civil procedure.
Roman civil procedure consisted of 2 phases:

· The parties to a legal dispute appeared before the praetor

· The praetor then appointed the judge who made a finding on the facts of the case.
The praetor applied the ius civile.
This praetor known as the praetor Urbanus could only administer justice between Roman citizens.
Praetor Peregrinus played an NB role in development of Roman law. He had to develop a body of legal rules which could be appeared in cases which could be applied in cases under his jurisdiction (cases between foreigners)
Relied heavily on the ius gentium.

Ius civile + ius gentium = ius honorarium
The Jurists:

Jurists did their most NB work during the imperial period.
Laymen: men who took interest in the study of law.
Later developed into a separate group and gave free legal advice to the public
	Law during the Principate:
Most NB contributions to legal development:
· Praetor

· Jurists

· Emperor

The Praetor:
Was elected by the emperor and acted only on his instructions

The praetor was not able to develop new remedies or update old ones. This marked the end of the praetor’s contribution to roman development.
The jurists:

Cicero’s list of a jurists functions:

· Giving advice

· Teaching

· Assistance in legal transactions 

· Assistance in court

· Interpretation

· Writing

“Five Great” Roman jurists

· Gaius: wrote a book called the institutions. Textbook for law students.

· Papinian: Published discussions on various legal problems.
· Ulpian: wrote commentaries on the civil law and the praetorian edicts,
· Paul: held various NB offices and wrote extensively on commentaries on the ius civile and on the edicts on the officials.

· Modestinus: in noted for the fact that his work portrays Roman law as it was at the end of the postclassical period.
The emperor:
 The emperors direct legislation which took on various forms:
· Edicts

· Decrees 

· Rescripts

· Mandates 


The Dominate:
Politics during the Dominate:

Now emperors were no longer chosen officials but autocratic rulers.

The 1st autocratic emperor was Diocletian

AD 395 Roman Empire was I into a…

1. Western Empire (Rome as the Capital)

2. Eastern Empire (Byzantium as the Capital)

Western Empire invaded by Germanic tribes and fell in AD 476

Eastern Empire continued to exist until AD 1453, never adopted Roman culture, dominated by Greek culture.
Law during the Dominate:

Known as the postclassical era, characterized by the decline of classical Roman legal science.
NB features of postclassical Roman law:

· Collections of imperial laws:

1. The Codex Gregorianus (a private collection)

2. The Codex Hermogenianus (a private collection)

3. The Codex Theodosianus (official collection of legislation)
· Collections and simplifications of classical writings

· Great classical writings
· Works of the most NB classical jurists published

· E.g.: Epitome Gai, Sententiae Pauli (adaptions of their most NB work) 
· The statue of citation AD 426

This statue is a good example of how postclassical law was simplified and how legal science deteriorated.

Jurists work promulgated on in the east by the emperor Theodosius II and in west emperor Valentian III 

They proclaimed the following:
Only the works of the 5 great jurists would in future be seen as authoritative

The 5 jurists differed from each other on a legal issue

No majority opinion

Only if Papinian was silent in the matter, did the judge have discretion.

In exceptional cases other jurist’s works could be consulted.

Emperor Justinian’s codification of the Corpus luris civils:
Justinian: Emperor of the eastern Roman Empire from AD 527 – death AD 565

Justinian was not a jurist. Driving force behind his great codification was Tribonian, who held an office in Justinian’s government that can be compared to that of a modern minister of justice.
Tribonian was a brilliant jurist
Reasons for codification:

Justinian realized that law needed to be systematized 

He wanted to eliminate outdated legislation

Therefore making law accessible to all

He wanted to eliminate inconsistencies in law
The codification process:
4 parts of the CLC: 

1. Codex (imperial legislation)

2. Digest ( writings of the jurists)

3. Institutes (textbook on law for students)

4. Novellae (New imperial legislation) 

Name CLC – given by the jurist Gothofredus  
NB if the CLC:
Not successful for the following reasons:

· written in Latin while general language was Greek

· Too difficult for postclassical jurists to understand

· Justinian forbade commentaries which might have made it more accessible
CLC is of great NB to us today

After Justinian’s death the CLC was forgotten for 7 centuries and rediscovered in the 12th century
5th – 11th centuries AD (Early Middle Ages)

12th – 15th centuries AD (Late Middle Ages) 
Factors playing a role in the survival of Roman law:
· “Rome Idea”

· Codification of Germanic law

· Enactments / legislation of the Frankish kings

· Application of the personality principle

· Codification of Roman law by the Germanic invaders

· Roman catholic church

· Rise and spread of feudalism

· Application of the principle of territoriality 
The “Rome Idea”:
Tribes: the Franks, Burgundians, Lombards, Visigoths (Germanic peoples)

 Whole of the western empire was conquered by the invading Germanic tribes

Most extensive of all the Germanic invasions, was the invasion of the Franks.

The Frankish King (Charlemagne) decided to refer to the Frankish empire as the “Holy Roman Empire”
What is the “Rome Idea”?
Refers to the Germanic peoples admiration of Roman culture, particularly its legal system and ordered government. This contributed to the survival of Roman law after the fall of the western empire in AD 476
The codification of Germanic law:
The old Germanic law:
Germanic society went through a preliterate stage in its development in the early stages of its development; Germanic law shows an interesting similarity to early Roman law and indigenous African law.

They have the following in common:

· The law was unwritten

· The law was preserved and communicated through emblems, symbols, legends and legal maxims

· The law could not be distinguished from religions and morality

People helped make the law therefore Germanic law had the character of national law, because Germanic society took part.
Germanic records (Leges Barbarorum):
Means “the laws of the barbarians” 

Romans regarded the Germanic tribes as barbarians
Germanic people began to record their tribal laws known as the leges barbarorum.

2 Reasons why Germanic recordings or complications are NB:

· Sources of Germanic law

· Played a role in the survival of Roman law after the fall of the western empire 
How could recording help with preservation of Roman law?

Germanic peoples admired the Roman way of life resulting in the Romanization of the Germanic culture including their law. In those days people were illiterate. The people who were mostly literate were officials of the Roman Catholic Church. These officials or clerics were schooled in the universal language of that time. The leges barbarorum was mostly the work of these clerics who included Roman law in these codifications of Germanic law therefore rules of Roman law were preserved in the Germanic codifications.
The enactments (legislation) of the Frankish kings:
Another NB source of Germanic law found in the enactments of the FK, these pieces of legislation promulgated by the FK were also called Capitularia contained Roman rules helped preserve Roman law.
These works done by the clerics who were schooled in Latin and Roman law therefore incorporated Roman law rules when recording these enactments.

The personality principle and the codification of Roman law:
The application of the personality principle:
All tribes lived closely and each had its own law therefore felt undesirable to apply 1 general rule so the PP applied.
What was the PP?

Meant each person lived according to the law of his/her own tribe.
The codification of Roman law (leges Barbarorum) by the Germanic tribes.

LB – “law of the Romans” 
Leges Romanae Barbarorum – Roman laws of the barbarians”

The codifications of Roman law by the Germanic peoples – were regarded as barbarian

These codifications did not contain pure Roman law but Vulgar law – Roman law which reflected a Germanic influence.

Germanic peoples adopted certain aspects of Roman culture 

Romans adopted certain aspects of Germanic culture.

Most famous of these codifications: 

Roman law by the Visigoths:

· Lex Romana Visigothorum known as Breviarum Alarici (Played an NB role in preserving Roman law
· Widely applied until the revival of the study of Roman law

· Used by the Roman Catholic Church

· NB source of Roman law in west (but CLC is the NB source of the east)

Roman law, the church and Canon law:
Emperor Constantine granted religious freedom and protection to Christian’s therefore Christian religion expanded. Germanic people converted to Christianity.

In Roman times the Catholic Church in the west was built upon a Roman legal foundation:

· Internal relations in the church governed by Roman law

· Special legislation was enacted by the Roman emperors with regard to the church and church affairs.
Best-Known collector of church laws: Monk Dionysius (called the collection Dionysiana (“collection of Dionysius”))
NB!!! Reason why canon law is NB:

· was an NB factor in the survival of Roman law

· Canon law was not as formal and rigid as Roman law therefore tempered the severity of Roman law

· Canon law was not used only by the church with Roman law, was received into the customary Germanic legal systems

Feudalism and the principle of Territoriality:
The rise and spread of feudalism:
Feudalism owes its origin to the accumulation of land in the hands of the great landowners. Under this system the landowners allowed non-landowners (vassals) to cultivate land in exchange for performance of certain sources. 
Feudal law gradually evolved

Best-known feudal law is the Libri Feudorum (incorporated into the CLC by jurists)

The feudal system contributed indirectly to the survival of Roman law because it emphasized the territoriality principle
The application of the territoriality principle:

Feudal system led to diversity 

Germanic peoples did not live in tribal formation anymore but in different feudal areas. This caused great legal uncertainty. The people gradually gave way to the territoriality principle.

The principle that a person lived according to the laws of the tribe of which that person was a member replaced by the principle of territoriality.
What is meant by territoriality?
The TP is the principle that everyone within a specific territory is subject to one law.
Reasons for the revival of Roman law:

· Cultural and economic prosperity

· Legal diversity

· Law of the time insufficient for the developing society

What was required of a system?

· Was universal and could be understood by all

· Would be easily accessible

· Could fill the gaps in the various customary legal systems

· Would form a bridge between the different legal systems

Jurists turned to Roman law, a legal system well known and available in the CLC
The Glossators: (group of Jurists)
A law school established at the beginning of the 12th century consisting of a group of jurists called the glossators.
The revival took form of a scientific study of Justinian’s codification of the law

These jurists saw it as their duty to rediscover and restore Roman law

They chose the CLC as the basis for their studies

Codification came to be known as the CLC only after published in 1583 by Dionysius Gothofredus 

The technique of the glossators:
What was their method?
Followed an exegetical or interpretative method of study
Means They...
· Analyzed the text

· Tried to understand the difficult sections

· Tried to find the meaning of the obscure(unclear) words

Notes by the glossators called “glosses” (reason why these scholars were called the glossators)
Which sources did the glossators use?
· CLC
· Concentrated on the Digest (its because of their efforts that we have a complete codex)
How did they extend their activities? 

Extended their activities and began writing more detailed explanations such as…

· Concise summaries of sections of the CLC

· Hypothetical problems with answers

· Lectures on specific topics in the CLC 

Some NB Glossators:
Iraerius – Father of the glossators
Vacarius – Bolognese missionary: compiled work consisting of extracts from the codex and digest
Accursius – Made the final contribution to the glossators through his Glossa Ordinaria
An assessment of the glossators:
NB of their work:
They restored Roman law
They studied Roman law on a scientific basis

They were responsible for the spread of Roman law

Restoration of Roman law:

If the glossators had not made a study of classical Roman law found in the CLC it might have disappeared all together

Study of Roman law on a scientific basis:
Spread of Roman law:

The Glossators and their pupils responsible for the spread of Roman law, they played a valuable part in the early reception of Roman law
Criticism of their work:

· They disregarded contradictions in the text

· They lacked systematization (their work was not systematic)
· They lacked historical perspective

· They disregarded the need of practice

· Accursius made a bad selection in the Glossa Ordinaria

The glossators and canon law:
The Decretum Gratiani:
In the 12th century Gratianus (a monk who was a trained jurist) published the DG, a new collection of canon law sources and also a textbook on canon law.

The DG was given official recognition and used in the study of canon law at law schools.
The Corpus Luris Canonici:

Official codifications later added to the DG, this combination of canon law sources became known as the CLCanonici (studied by jurists called canonists) 
Reception of canon law into secular law:
Was initially unplanned, no rules which governed such reception from teaching canon law, study of canon law became more marked.
The Ultramontani:

“Those from north of the Alps” (group of jurists situated at the French law school of Orleans)

The UM was more “hands-on” in their study of Roman law
The Technique of the UM:
What was their study method?

Adopted a dialectical approach of study

Which sources did they use?

· CLC

· Town law

· Canon law

· Germanic customary law

The UM goal was to incorporate Roman law into contemporary practice

Some NB UM:

2 most NB:
* Revigny

* Bellaperche

UM and canon law:

UM mostly clerics and held doctorates in both canon and Roman law

Reception of canon law into secular law:
* Canon law and Roman law each had its own sphere of application
* Canon law by virtue of its fairness, could be used to temper the severity of Roman law
Influence of canon law:
Mainly felt in the French law of procedure

The Post glossators or Commentators: (intermediaries between glossators and commentators)
What was their study method?

Scholastic method of study: individual gave his opinion of the CLC but also referred to the views of other writers
Method was to interpret the glosses on the CLC as well as the text

Which sources did they use?

· CLC

· Glossa Ordinaria 

· Canon law

· Germanic Customary law

· Town law
What was the scope of their activities?
Their work included:
· Commentaries: provided rules suited to the needs of the community at the time

· Legal opinions: provided legal opinions on practical problems experienced
· Lectures: delivered lectures on topics not covered by the CLC
Some NB commentators:
· Cinus: Greatest jurist in Italy since Accursius, Professor at various universities  
· Bartolus: Was a pupil of Cinus, regarded as the greatest medieval jurist
· Baldus: Pupil of Bartolus, wrote commentaries on canon law
An assessment of the commentators:

NB of their work: 

· Laid foundations for the school of natural law

· Bartolus laid foundations for modern private international law

· Their contribution was considerable in the field of private law

· Created a practical legal system

· Significance to us in SA

Criticism of their work:

· They gave undue weight to the majority opinion

· They used poor Latin

· They followed the Glossa Ordinaria to such an extent they ignored the original text therefore losing historical perspective

The commentators and canon law:

Commentaries not only concentrated on Roman law but also studied canon law and Germanic customary law

Commentators: 

· Andreae – Leading Canonist

· Cinus, Bartolus and Baldus

Reception of canon law into secular law:
Cinus, Bartolus and Baldus developed rules:

· Canon law and Roman law are 2 separate legal systems

· 3 instances which canon law has to be applied instead of Roman law:

1. In pure spiritual matters

2. In matters concerning the church

3. In those cases where the application of Roman law would amount to sin

Conclusion: The European ius commune:

Common denominators in the ius commune were: 

1. Roman law

2. Canon law

The relevance of the European ius commune:

Not possible to separate the history and development of Roman-Dutch law from the history of Roman law in the rest of western Europe, more specifically from history of the gradual assimilation of Roman law and Canon law into Germanic Customary law

Roman law as an enduring element in European law:

The reception of Roman law which began, was a reception of the entire Roman legal system therefore included the reception of the concepts, categories, principles and divisions as well as the substantive norms or rules of Roman law

An African ius commune? (Law association)
The term refers to the countries in Southern African whose legal systems are based on Roman-Dutch law as influenced by English law and Indigenous African law
Large areas of our mercantile law as well as formal law (law of evidence and procedure) have been influenced by English law therefore may be said the western component of our law is also rooted in English law

France:
Period before the 16th century and from the 16th century onwards

Reception of Roman law before the 16th century:

The reception of Roman law was a greater in the south…

Reason why?
· Reception in the south:

More readily accepted in the south of France
· Reasons why Roman law is so popular in the south of France:

Roman law had made its influence felt in the south, early Frankish period

Glossators founded the law school at Montpelier 
Reception in North:

Reasons for the north’s resistance to Roman law:
· The city of Paris was the seat of the pope and the French king and from where they wielded their power

· North was very attached to its country law

Roman law still made its influence felt through the Leges Romanae Barbarorum Which had been promulgated in the area as well 
Reception from the 16th century onwards: the French Humanists
The humanists were a group of scholars who introduced a new working method, in reaction to the work of the commentators and other medieval law schools

The techniques of the humanists:

They disliked the crude language of the middle ages and they themselves used only elegant Latin

What was their study method?
· Tried to reconstruct the works of the classical Roman jurists

· Aimed to rediscover Roman law as it was before Justinian codified it

· Wanted to apply a new method to the study of law namely the study of law as a system

Which sources did they use?

· CLC 

· Roman law sources dating back from before the CLC

The cry of the humanists was “go back to the original sources”

Some NB humanists:
· Cujacius: Professor at various universities and outstanding legal scholar. Distinguished himself in the reconstruction of the old classic texts  
· Donellus: Professor in Heidelberg and Leyden
· Gentilis: Not a French humanist but Italian. NB for work on public international law
An assessment of the humanists:

NB of their work…

· Played a role in the spread of Roman law

· Work in the field of pure Roman law was of very high standard

· work on the systematization of legal material was of great value

Criticism of their work:

· Had little or no influence on practice

· Ignored the whole course of development of the law

The humanists and canon law:

Humanism witnessed the growth of Protestantism

Protestantism was a new movement in the Christian religion and was a reaction against the power of Roman Catholic Church over peoples lives and minds

Donellus: in favor of a definite separation of canon law and secular law

Duarenus: in favor of the study of canon law

French national jurists:

· Faber

· Pothier (wrote an enormous number of treatises on the civil law of his time)
Dutch jurists:

· Van der Linden 

The codification of French law:

In 1804 French civil law (private law) was codified by Napoleon
Germany:
“Germanic”: a collective term referring to the peoples or tribes who populated Western Europe at the time of the fall

“German”: refers to the present day country of Germany which is situated in Western Europe 
The reception of Roman law:

Reception of Roman law in Germany was so complete that we speak of an in complexu reception.

NB reasons for this reception:

· Variety in the law:
There was a need for a more general, better developed legal system which Roman law could satisfy
· Roman catholic church:
The church was established everywhere and Roman law could establish itself through Canon law
· Universities:

Under the influence of Italian universities, Roman law was also taught at German universities from the 14th century onwards

· Court of appeal:

In the 15th century, a general court of appeal was established in Germany because many jurists were schooled in Roman law, the application of Roman law in Germany was stabilized 
Legal development during the 16th century:
The German humanists:

Did not reach the same heights as French humanists

NB difference between the 2:

The German humanists were not as far removed from actual practice and they therefore has a greater influence on practice than was the case with the French humanists

In the 17th century and the 1st half of the 18th century the “elegant” approach of the French was adopted in the Netherlands where men such as Noodt, Schulting and Bynkershoek gained fame.
Legal development during the 17th and 18th centuries:

The Usus Modernus Pandectarum:

A new school of law came to the fore in Germany. The UMP

Means “the modern usage of the pandets”

What was the working method of the UMP?

· They followed a theoretical practical line of thought

· Concerned themselves with Roman law as far as it was still in use and applicable

· Described Roman law is it applied in practice
The UMP and Canon law:

· Rejected commentators rules on Canon law

· UMP were of the opinion that… 
1. Canon law should have preference over Roman law

2. Germanic customary law should have preference over both Roman and Canon law.
Carpzovius II:

· Was the leading proponent of the UMP

· Aim of his work was to describe the prevailing law of his time as it was actually applied in practice

· This work has caused him to be regarded as the actual founder of German national law
Legal development from the 19th century:

The historical school:

The historical school, in reaction against the doctrine of the law of nature…
· In contrast to the doctrine of the law of nature, the historical school did not recognize any permanent and unchangeable law

· They considered the law to be, in essence, both changeable and related to the national spirit
· Along with German law, they also studied Roman la, but studied merely for its scientific interest

Savigny: 1 of the leading figures of this school regarded as 1 of the greatest jurists of all time and has produced a large number of works on German law

Codification:
The idea of codification came strongly to the fore and in 1900 a civil-law code the Burgerliches Gesetzbuch, was introduced for the whole of the German Empire
The Netherlands:

7 provinces:

Holland, Zeeland, Utrecht, Gelderland, the Ommelands, Friesland, Overijssel

2 phases of reception:

· The early reception phase

· The phase in which reception proper took place

The early reception:

The following factors helped with the spread of Roman law:

· The ecclesiastical (church) judges

· The Dutch jurists

· The province of Friesland occupied a special place
Reception proper:

Factors promoting the reception process:

Political factors:

Netherlands were under Burgundian rule. A policy of centralization was introduced in the Netherlands.

· Legislation: explicit reference to the application of the “written”, or Roman law

· Customary law: order and certainty: Provincial customs be put into writing referred Roman law as the subsidiary law
· Courts: 
	1st
	Various provincial high courts were created and the Grote Raad van Mechelen was constituted as a central court of appeal for the province

	2nd
	Since the Netherlands was under the French rule, French law applied in the Dutch courts

	3rd
	The jurists who sat on these high court benches were Romanist-orientated

	4th
	Even though the lower courts were bitterly opposed to Roman law, the judgments of the higher courts had a higher persuasive value for the lower courts


· Proof of Customary law: requirement that customary law had to be proved by a group of witnesses 

Economic Factors:
· Social change and a developed economy:

Its agricultural economy had given way to a rapidly developing commercial economy

· Legal advice:

The rich merchant class often needed legal advice and it appears that the advocates they consulted relied heavily in Roman law as systematized by the humanists
· Diversity in town law:
Towns adopted a more systematic approach to the framing of their local legislation (Keuren)

Cultural factors: the University of Louvain:

The foundation of the university was made possible not only by the rich Duchy of Brabant (a duchy is the territory of a duke or duchess) but also before the church

Canon law based on Roman law:
1. Faculty of Roman law and Canon law:

A faculty of Canon law existed alongside the faculty of Roman law
2.  Influence of medieval universities:
Exerted a considerable influence on the law school at Louvain
3. Glossa Ordinaria and Bartolus:
The early law teaches at Louvain followed the Glossa Ordinaria of Accursius as well as the works of Bartolus
4. Former students of the universities:

Students gained high office in the government and others became advisers to the wealthy town burgesses
5. Professors at the university:

Acted as propagandists in the furtherance of Roman law
The extent of the reception in the Netherlands:

The Northern provinces NB:

· Friesland experienced a complete reception of Roman law

· Holland and Zeeland experienced an extensive reception
Codification in the Netherlands:

In the late 18th century it was decided to codify the Netherlands

Louis Bonaparte introduced and adapted the code Napoleon (Code civil) for the kingdom of Holland. More then 100 years later and even though the Netherlands was no longer under the French rule, a civil code which was modeled on the code civil was promulgated in 1938
The private law of Western Europe in that period was indeed a ius commune 
England:

The English common law forms the basis of the legal system of many countries, such as the United States of America, Australia, New Zealand and Canada. Those countries form part of the so-called “common-law family” of legal systems

English law also forms part of the legal system of many African countries. The legal system of these countries are classified as mixed or hybrid legal system.
A brief overview of the development of the English common law:

3 NB factors which contributed to the development of English common law:

· William the Conqueror

· A restricted reception of Roman law

· The 3 courts

William the Conqueror:
The Norman king WC crossed the English Channel and embarked on the conquest of England. He took full control of England.
He attempted to unite England. He established a feudal system in England with a strong monarchy. He was the 1st king under this new monarchy

An NB step in creating a unified country is the development of a uniform national legal system.

A monarchy is a form of government where the head of the state is a king, queen, emperor or empress

A restricted reception of Roman law:

What is the reason for this limited reception of Roman law in England?

WC started to develop a unified English legal system. Meant the English common law was already a well established legal system.

The 3 courts: development of the English common law:

English law developed within the courts:

· Kings court or Curia Regis

· Court of Chancery

· Court of Admiralty 

	Kings court: 

	Oldest of the 3 established by WC developed the old common law. Kings court used to go “on circuit” meaning it would travel to local communities to hear cases. 
Split into 3 courts:

· Court of the Exchequer ( heard fiscal matters – taxation cases)

· Court of Common Pleas (heard disputes between ordinary citizens)

· Kings Bench (heard matters in which the crown had a direct interest – criminal cases)


	Kings assisted by locals: beginning of the jury systems:

	Kings court became centralized in west Minster. However judges still went on circuit twice a year to hear local disputes

Assisted by locals who had knowledge of customary law, from this practice that the jury system developed


	Civil procedure: the “writ system”:

	Illustrates how the common law developed on a case-by-case basis


	Characteristics of the law of the kings courts:

	· It developed on a casuistic basis
· The law of procedure played a central role

· The rules of evidence were strictly applied

· The common law was not very systematically applied
 

	The court of Chancery:

	Developed out of the practice among petitioners (plaintiffs) of seeking relief from the Lord Chancellor directly

The Chancellor gave his decision based on equity another body of law developed in England alongside the common law, law of equity.
Certain maxims (sayings) developed that described the nature of the law of equality and its relationship to the common law.

· “Equity acts in personam”

· “Equity follows the law”

· “Equity prevails”


	2 legal systems:

· Traditional common law

· Law of equity

Judicature Acts allowed any court to apply either of the 2 systems. The 2 legal systems later merged into 1 system – The English common law.


	The court of Admiralty:

	The presiding officer in this court was the admiral. Originally the court only heard matters of piracy, later its jurisdiction was extended and all maritime and commercial cases. 
Applied the law of merchant
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Resistance to Roman law influences:
· Resistance by the legal profession:

The renewed interests of Roman law on the European continent made its effect felt in England as well. There was little practical reception of Roman law in the lower courts

· Resistance by the king:

The English king did not want to acknowledge Roman law because he was afraid that this would place him under the authority of the emperor of the Holy Roman Empire

· Resistance by the aristocracy:

The aristocrats were opposed to Roman law as it gave absolute power to the monarch and they did not want the king to have absolute power
Emperor of the Holy Roman Empire had absolute power, whereas the king of England governed with the assistance of the aristocracy

· The influence of Roman law on English common law:

Jurists like Glanville, as student of Vacarius and Bracton who was also strongly influenced by the glossators are of particular importance here as the work of English canonists which reveals characteristics of Roman law
The Humanists movement also made its influence felt in England particularly after Gentilis came to England. It was Lord Mansfield who, as chief justice, strongly relied on Roman- Dutch law writers like De Groot, Huber and Bijnkershoek
· Influential early English legal scholars:

Sir Edward Coke:

Was strongly opposed to any Roman law influences in English law. He published 18 volumes of law reports, later published his institutes of the laws of England 
Blackstone: 

Published his commentaries on the laws of England in volumes
Changes and law reforms in the 19th century:

· Changes in society and the economy:

England moved from feudalism to capitalism and democracy
· Common law procedure Act of 1852:

This Act abolished the old writ system and replaced it with a uniform court procedure
· Judicature Acts of 1873 to 1875:

These Acts reorganized the English court structure and merged the common law and the law of equity into a single legal system
· Law reports and precedents:

· The system of law reports organized to keep up with the reorganized court structure

· I into different series
· Essential to the existence of a system of precedents of STARE DECISIS
Means that lower courts are bound by the decisions of higher courts
Scotland:
Experienced a strong reception of Roman law
Alliances also had cultural implication: Scottish students traveled to the famous European universities although it was specifically provided that Scotland would retain its own legal system, the influence of English law on Scottish law gradually increased and Roman law influences correspondingly decreased 
Other countries:
The influence of Roman law was not confined to Europe. Directly or indirectly the influence of Roman law was felt throughout the world
“Old writers” or “old authorities” these are the jurists who wrote about the law of the provinces of the Netherlands 
Simon van Leeuwen, who first used the term “Roman-Dutch law”

What is Roman-Dutch law?

Meaning may be interpreted in 2 ways

· A narrow interpretation

· A broad interpretation
The narrow interpretation:

RD law may be understood as the civil or Roman law as amended by the legislation (Placaeten) and customary law of the province of Holland
The broad interpretation:

Merely the law of Holland such a narrow definition ignores the influence of canon law, natural law and ius commune. These elements would be included in the broad sense of the term RD law

The view of the SA appellate division:

The AD of SCA settled deciding in favor of the narrow interpretation

The relevance of the ius commune:

The AD did not deny the fact that the law of the province of Holland was part of the European ius commune

RD law is the product of a long development and it must always be seen in its historical perspective as part of the ius commune

When do we use the ius commune as authority?

When authority is sought with regard to general principles, ideas, and doctrines of RD law. The common law of Western Europe before codification will be our source of law but in the search for a specific rule of RD law the law of the province of Holland applies

What about the law of the other provinces in the Netherlands?

The law of the other 6 provinces must be seen in the same light as the European ius commune

	Narrow interpretation of RD law:
	Broad interpretation of RD law:

	· Roman law*
· Customary law*
· Legislation*
	· Roman law*
· Customary law*
· Legislation*
· European ius commune

Canon law

Roman law

Germanic customary law
· Natural law

	All “*” provinces applied in the province of Holland in the 17th century

	“0”


The sources of RD law:
Sources of RD law before codification:

· The old writers (NB source of RD law)

· Statute law or legislation

· Collections of court decisions 

· Collections of opinions

· Custom

The old writers:

Their authority in present day legal practice:

Various factors which help determine the NB of an old writer:

· The province in which the old writer wrote

· The period in which he worked

· The type of work written by the author

· His influence on SA legal practice
Which province did the writer represent?
The authoritative writers on RD law are those authors who wrote on the law of the province of Holland 

The period in which the writer lived?

RD law existed for almost 3 centuries 

“golden age of Dutch jurisprudence”

Writers: * Hugo de Groot (Grotius)

* Van der Keessel

The type of work written by the author?

NB factor which must not be overlooked!!!!

Categories of work:

1. A commentary on RD law in its entirety 

2. A commentary on Roman law

3. A commentary on an existing commentary

4. A treatise on an aspect of RD law
A commentary on RD law in its entirety 

Some writers busied themselves with commentaries on RD law in its entirety 

Examples: Inleidinge of Grotius and Het Roomsch Hollandsch Recht of Simon van Leeuwen
A commentary on Roman law
Other writers were more interested in writing a commentary on Roman law (known as the “learned law”)
A commentary on an existing commentary
A number of jurists occupied themselves by adding to and improving on existing commentaries

Examples: Groenewegen, Schorer, Van de Keessel 
A treatise on an aspect of RD law
Majority of jurists however wrote works on aspects of RD private, public and procedural law

Examples: Grotius’ De lure Belli ac Pacis (a work on public international law)
The influence of these writers on SA legal practice:
Among all the influential RD authorities Johannes Voet remains unsurpassed

The reason for Voets popularity is that in his commentaries which was written in Latin, he covered a very wide field of the law and wrote authoritatively on it

To SA judges (Lord de Villers, Sir John Kotze, Sir Johannes Wessels and others he personified the golden age of the Dutch jurisprudence 
Percival Gane’s very fine English translator of the commentaries completed in 1950’s and incorporates extensive notes by the translator
Prominent 17th century writers in the law of Holland:

NB jurists of this period”

· Grotius 

· Groenewegen

· Leeuwen

· Voet

Hugo de Groot (Grotius):

Generally regarded as the greatest of the Dutch jurists and indeed 1 of the most outstanding jurists of all time
Was a theologian too, a classicist (Someone who studies the classical cultures) 

Best-known works:

· Inleidinge tot de Hollandsche Rechtsgeleerdheid (Inleidinge)

· De Jure Belli ac Pacis, Libri Tres (De Jure Belli ac Pacis)
The inleidinge was written by Grotius while he was imprisoned in Loevenstein

Notes by Groenewegen and Schorer:

The inleidinge circulated for some years in manuscript and 1st appeared in print in 1631

1st treatise on RD law:

Inleidinge 1st work of its kind in the Netherlands, treatise about the law of Holland written in Dutch

Grotius was the 1st person to see the law of Holland as an independent system and to describe it as such

Influence:
The influence of the inleidinge on the law of the Netherlands in the 17th and 18th centuries can hardly be overestimated it served as the foundation for many treatise and also a basis for lectures
Translated into Latin by Van der Linden:

Not much impact outside a Dutch-speaking area. Attempted to persuade his son to translate the inleidinge into Latin

De lure Belli ac Pacis:

This work was the 1st comprehensive treatise ever published on public international law. It deals not merely with international law but also with the law of nature and legal philosophy 
Simon van Groenewegen:

Received his training at the University of Leyden where he practiced for a while as an advocate
2 NB works:

· Notes on Grotius inleidinge 

· Tractatus de Legibus Abrogatis

Notes on Grotius:

Groenewegen added to the inleidinge of Grotius. Grotius never used authorities to support his statements. Groenewegen remedied this defect by supplying the necessary notes to the inleidinge
Tractatus de Legibus Abrogatis (Tractatus)

Was Groenewegen’s major work

It is an indispensable and unsurpassable authority on the RD law of the 17th century
It indicated where the CLC was still applicable:
Took Codex, Digest, Novellae, Libri Feudorum and showed which propositions were still valid and which no longer in us
Authorities used:
As authorities he quoted writers including French, German, Spanish, Italian or Dutch authors
Simon van Leeuwen:

Graduated in law at Leyden

Established himself as an advocate

Became deputy registrar of the Supreme Court
NB works:

· Censura Forensis

· Het Roomsch – Hollandsche Recht 

Het Roomsch – Hollandsche Recht:

· Overview of RD law:

Provides a thorough review of RD law and in conjunction with the notes by Decker is a useful reference work

· Popularity in SA:

Can most likely be attributed to the fact that he wrote in Dutch and not Latin, which has made his work more readily accessible
· 1st to use the term “RD law”

1st writer to refer to the existing Dutch law as RD law

The term “RD law” is therefore attributable to him
Johannes Voet:

Of all writers is certainly the best known in SA he overshadowed his father Paulus Voet. Professor of civil law at Leyden University
Best-known works:

· Compendium luris

· Commantarius ad Pandectas (Commentarius) 

Commantarius ad Pandectas:

His greatest work

Commentary on the Digest:

Voet continually reminds us how NB it is to carefully study both the theory and the practice of the law
Humanistic approach to Roman law:

Voets approach to Roman law was humanistic but he incorporated the law if his time into Roman law

Comprehensive review of RD law:

His illustrious reputation was due, no doubt, mainly to the fact that he provided a comprehensive review of the whole field of RD law
Influence of Europe and SA:

His influence and fame were not restricted to his homeland but extended throughout Europe 

Translation into English by Sir Percival Gane:

Voets commentary has retained its prominent place among the authorities on RD law in Holland as well as in SA

A prominent 17th century writer on the law of Friesland:

Ulrich Huber:

Was a professor of law at the University of Franeker

Member of the provincial court of Friesland 

NB work

· The Praelectiones Juris Civilis 
The Praelectiones Juris Civilis:

This work on Roman law was based on the lectures he gave to his students on the CLC. One section of this work is called the De Conflictu Legum and is a commentary based on the Digest. As the title suggests it deals with the conflict of laws 
Prominent 17th century writers on the law of Utrecht:

NB jurists of this period

· Matthaeus II

· Paulus Voet

Antonius Matthaeus II

Born and trained in Germany 

Became a professor of law in the Netherlands
Became famous throughout Europe for his work on criminal law called the De Crimimibus
Paulus Voet:

Father of Johannes Voet

Professor of law

Best-known work:

· De Statutis

An NB work on private international law

Prominent 18th century writers in the law of the Netherlands 

NB jurists of this period:

· Voet

· Bijnkershoek
· Van de Keessel

· Van de Linden

Cornelis van Bijnkershoek:

Graduated as a doctor of jurisprudence 

Later became a member of the Hooge Raad van Holland en Zeeland
His favourite persuit was the study and practice of Roman law

His method was humanistic

Most famous member of the Netherlands humanist school

NB works:

· Quaestiones luris Publici (Questiones)

· Observationes Tumultuariae (Observationes) 

Quaestiones luris Publici:
Deals with public international law, earned him an international reputation

Observationes Tumultuariae:

Bijnkershoek devoted considerable time to collecting data on the prevailing law. This collection was made for his own use and its publication was forbidden in his will

· Decisions by the supreme council:

Among his work was a collector of decisions handed down by the supreme council during his term of office

Was a source of the very highest authority showing how the courts arrived at their decisions

· NB authority on RD law today:

After his death, Bijnkershoek observations were inherited by his son-in-law, Willem Pauw, who was himself a member of the supreme council
This is the most NB collection of decisions made at the time when RD law was still the prevailing law of the Netherlands 
Dionysius van der Keessel:

The most outstanding Dutch jurist at the end of the 18th century 

Became professor at Leyden, lectured in RD law basing his lectures on the inleidinge of Grotius 

Most NB published work:

· Theses Selectae Juris Hollandici et Zeelandici (Theses Selectae)

Theses Selectae Juris Hollandici et Zeelandici (Theses Selectae):

Consists of short notes on the lnleidinge of Grotius by means of which van der Keessel attempted to provide a true picture of the law of his time 
Also contains abundant references to earlier writers and decisions
It is of particular interest to us because it was the last outstanding work in the field of RD law before SA was separated from the Netherlands 
Johannes van der Linden:

Practiced for more than 50 years as an advocate he later became a judge in Amsterdam 

Was a prolific writer particularly on the law of procedure

His works are of little NB today

Best-known works:

· Recht Sqeleerd, Practical en Koopmans Handbook (Koopmans Handboek)
Koopmans Handboek:
Is hardly more than an elementary guide. Its greatest significance is that it was the last treatise on RD law as it existed in Holland before the codification of the law of the Netherlands 
The Dutch humanist school:

When they wrote on Roman law from a humanist perspective, they did not fail to refer to the existing law

Dutch humanists who were outstanding Romanists

· Mattaeus II

· Huber

· Johannes Voet

· Bijnkershoek

Also Dutch humanists who were exclusive Romanists 

French humanist school best-known

· Noodt

· Schulting

Statute law (Legislation) 

· Collections of court decisions:

Many collections of the decisions which came from the 3 superior courts

· Grote Raad van Mechelen

· Hof van Holland, Zeeland en West-Friesland

· Hooge Raad van Holland en Zeeland

Collections of opinions:

The collections of opinions of RD jurists were never binding on the courts but they enjoyed great persuasive authority and Roman law played and NB part in the development of law

Custom:

Was through custom that Roman law found its way into Holland indeed, before this custom had been the must NB source of native law of the Netherlands much of this law remained unwritten until the customs were reduced to writing and approved
RD law:

Various authorities which played a role in the administration of the cape

· States-General

· Dutch East India Company and Here XVII

· Governor-General-in-council at Batavia

· Governor-General-in-council at the Cape
The States-General:

Formed part of the government of the United Netherlands and was responsible for its overseas settlement or colonies 

The Dutch East India Company and Here XVII (VOC)

Was a training company to which the states general declared its power to manage the overseas settlements or colonies

Here XVII (17 gentlemen who made up the directorate of the VOC)

The Governor-General-in-council at the Cape:

Was directly responsible for the governor general in council at Batavia
[image: image2.png]United Netherlands

The States-General
(organ of state dealing with overseas colonies and settlements)

States-General delegates administration of overseas
colonies and setflements to a company, the Dutch India
Company

Dutch East India Company (VOC)
(Directorate: Here XVIl)

Governor-General-in-council at Batavia
(Headquarters of VOC situated in Batavia)

Governor-General-in-council at the Cape
(Directly responsible to governor-general-in-council at Batavia)




Administration of Justice:
· Governor in charge of law and order:

Was only 1 “court” The governor relied on a document (artycelbrief) which set out rules and regulations governing the service of those employees of the VOC who were engaged in overseas activities

The artycelbrief was what would today be called a conditions of employment document

· Raad van justitie:
A court called the Raad van justitie was established in 1685

As chief executive at the cape, he had the final say in all matters affecting administration including legal matters

Fiscal:
The fiscal was responsible only to the Here XVII in Holland and was thus no way an officer of the Raad van justitie

It was he who instituted prosecutions and because he took a share of all fines levied, it is not surprising that the office of fiscal was abused

Administration of justice at the cape during the 18th century was primitive and badly ordered

The sources of law:
During the period of Batavian rule

· Legislation

· The old writers on RD law

· Judicial (or court) decisions

· Custom
Legislation:

Agencies which had legislative power

4 agencies:

· States-General (highest authority over the foreign colonies)
· Here XVII ( had legislative authority over the cape)
· Governor-general-in-council at Batavia
· Governor-general-in-council at the Cape
Governor-general-in-council at Batavia
Legislation (Placaeten) issued by the Batavia authority that were not expressed restricted to Batavia applied in all the overseas possessions of the VOC, including the Cape
Governor-general-in-council at the Cape
9 placaeten were retained and the rest were rejected
1 NB local Placaeten which was retained is the 1 which introduced the system for the legislation of title over immovable property 
The states of Holland:

People throughout Holland had legislative authority over the cape. WRONG, INCORRECT. Holland had no authority to issue Placaeten which were to be operative at the cape

	Placaeten issued before 1652:
	Placaeten issued after 1652:

	Are part of our law if they were not of a pure local nature
	Could not affect the law at the cape


Exceptions:
It was possible for the Placaeten of Holland issued after 1652 to become operative here in an indirect manner if they were promulgated expressly by the governor-general-in-council at the cape

The old writers on RD law:

It appears from the reports in the cape archives that the old writers from Holland were quoted by the courts and that reference was also made to writers of the other provinces of the United Netherlands

Judicial decisions:

Can accept that the collections of judgments whether they were Frisian, Dutch, or from the cape had no binding authority on the 18th century cape courts

Custom:
Certain customs were observed among the cape farmers which promulgated sound agricultural practice. These customs eventually acquired binding force in legislation 
The period 1795 – 1827:

The 2nd British occupation (1806): Early changes in the administration of justice:

These changes included:

· The court of criminal appeal was instituted

· Circuit courts were introduced

· The courts which had been closed to the general public were opened to everybody

· Changes to the criminal procedure were made

Early reception of English institutions and law:

Proclamations by Lord Charles Somerset (then governor of the cape) contain evidence of a policy of anglicisation and of English legal rules penetrating the system

The receptions of English law at the cape (1828 – 1910):

The 1st charter of justice introduced the beginning of an era which was extensively influenced by the English. It came into effect in 1828 and brought about NB changes in the court structure and in the formal law

A new system of legal administration included the following changes:

· The Raad van Justitie was replaced by the SC of the colony of the cape of good hope
· The appeal to the Privy council in London was instituted 

· The jury system was put in place

· Judges appointed to the new bench had to be recruited from among the advocates of England, Ireland and Scotland 

· Advocates of the court had to be advocates from England, Ireland and Scotland. Persons in possession of a doctors degree in law or advocates of the old Raad van Justitie
The mechanics of the reception process:

 Viscount Goderich indicated: there should be a gradual assimilation of English law into the law of the colony. 

Factors which contributed to the reception of English law

· English institutions

· The judiciary

· Legislation

The influence of English institutions: 

Education: English patterns of thought and action became models to be imitated at the cape

Language: An English language policy and English teaching facilities introduced 
Commerce: Commerce was almost solely in the hands of people who if not English-speaking were rapidly becoming immersed in the customs of “English trading”
The role of the judiciary:

Newly appointed English judges were given the task of promoting the gradual assimilation of English law into RD substantive law

Factors which led to English law penetrating the system:

· Inns of the court tradition (responsible for the training of advocates

· Accessibility of English sources (neither judges nor advocates needed any encouragement to rely on English authorities)

· Precedent system (doctrine of STARE DECISIS: the cape SC started following the doctrine of stare decisis
The importation of law via legislation:

English law was imported through statues

Not surprising that the judicial interpretation of these statues would in turn lead to greater emphasis being laid on English law.

The reception of English law and the internal history of SA law:

Whether the cape experienced a practical or a scientific reception of English law is that some areas of the law experienced both a scientific and practical reception of English law
Legal development outside the cape (1838 – 1910):

Dutch people (“Boers”) revolted against the policy. A large number of them left the cape to more inland to get control of the British government. This mass exodus from the cape is popularity referred to as the “Great Trek”
Natal:

After the British took control of Natal in 1845, it provided that the legal system of the “district of Natal” would be the system as practiced in the cape colony. (RD law as modified by English procedural laws)

The Voortrekker republics:

After the Great Trek, the Boers settled in the areas of Transvaal and Free State
These 2 states were commonly referred to as 

· The “Boer Republics”

· “Voortrekker Republics”

The Transvaal then known as the Zuid-Afrikaansche Republic (ZAR)

The ZAR:

Provided that the Hollandsche Wet would form the basis of the law of the ZAR
The Hollandsche Wet comprised van der Lindens Koopmans Handboek

The Orange Free State:

The constitution of the OFS provided RD law would be the basis of the state. The Volksraad (executive authority of the government of the OFS defined the term RD law as the system of law in use at the cape prior to 1828
The influence of English law:

Was apparent in both Voortrekker republics long before they were annexed by the Britain after the Anglo-Boer war

Reasons were:

· The high court of both republics, the decisions of the cape supreme court were regarded as being more than highly persuasive

· The judges who sat in the courts of these republics did not hesitate to consult English authorities when this was necessary

The years of crisis (1902-1910)

After the annexation of the 2 Boer Republics by the British, the Boers 1st fear was that English common law would completely replace RD law

The British government was content merely with modifications to the structure of the courts and with the importation of a great deal of cape legislation into the former republics
Legal development since the unification of SA in 1910:

The 1910 unification of the 4 former British colonies began a new era in the legal development of SA

After 1910 our judges were no longer as much in favour of referring to English law for solutions to their problems as they had been in the past. SA judges began to believe in the NB of retaining a pure RD law

Legislator:
Its biggest mistake was probably the direct incorporation of entire sections of English law into SA law
The teaching institution:

It is NB for the healthy development of a legal system that jurists practice law scientifically. This means that the law should be studied from a theoretical point of view and be critically discussed
The appellate division:

The formation of the union marked the beginning of a new period of unification and assimilation of law

The AD contributed to the development of SA law through the unification of the law of SA and the creation of an independent legal system

The “Purists”, :Pollutionists” and “Pragmatists” debate:

Their debate was initiated. These approaches may be summarized as follows:

· The purists demanded the RD law be applied in its pure form, free of English law contamination

· The pollutionists point of view was that for practical reasons. English law solutions should be accepted were the old writers are silent
· The pragmatists wished to steer middle between the 2 opposing of view
What was the view of the AD in this regard?

AD has not found it impossible to abolish a rule of RD law which it considers to be obsolete (out-of-date) where it has been necessary to adapt the law to changing social conditions, it seems that the AD has made an effort to develop the law within the RD framework
The Sa law reform commission: (SALRC)
Established in 1973

The task of the commission is to investigate certain matters referred to it by parliament. Changes to the law take the form of a draft bill. Commission does not hesitate to make use of comparative legal material

The principle of constitutionalism:

Limiting state powers:

Constitutionalism simply means that the government of a country is obliged to act in accordance laid down in a constitution

Mechanism to control state power:

· A constitution may obtain a variety of mechanisms to curb the power of the state. These mechanisms may include…

· Certain procedures for the making of law

· A bill of rights

· The separation of power between the legislative, executive and judicial authorities

· An independent judiciary

· A separation of power between the national and provincial level of government

· for this reason constitutionalism is sometimes called “limited government”

3 approaches to the principle of constitutionalism:

1. Complete denial of constitutionalism

2. Partial recognition of constitutionalism

3. Full recognition of constitutionalism
1. Complete denial of constitutionalism
Entails that the will of the majority in a democracy (as represented by parliament or Volksraad) may not be limited by the rules and procedures of a constitution

2. Partial recognition of constitutionalism
Parliament remains the sovereign power in the state and can make whatever laws it wishes, even unjust laws, as long as the democratic procedures for the adoption of these laws are followed 
3. Full recognition of constitutionalism

Parliament is supreme but where there is full recognition of constitutionalism the constitution is supreme

Full recognition of constitutionalism means that the government of a country is subject to the constitution of that country

The constitution must set out the democratic procedures which parliament must follow when making and applying laws, as well as the basic standards with which the content of the law and legislation must comply
	Constitutionalism:

	Complete denial 
	Even if the legislature does not follow its own procedures, its actions remain valid
	Will of the majority in a democracy is supreme – majority may, for instance be represented by a Volksraad (ZAR)


	Partial recognition
	Procedures for making laws must be followed – means that courts have formal testing power

	The parliament of Volksraad, chosen by the people, is sovereign 

	Full recognition
	Courts can test the content of legislation and the procedures followed by parliament when adopting new legislation

	Constitutional supremacy


What is the Bill of Rights?

The inclusion of the bill of rights in a constitution is considered the best means of protecting the rights and freedoms of the individual against the tyranny of rules, the intolerance of majorities and the social power wielded by private individuals or institutions
Testing capacity of the courts:

The TC of the courts refers to the power of the courts to test the validity of legislation issued by the legislature (or state) however, one should distinguish between 
· The formal testing capacity of the courts 

· The full testing capacity of the courts 

The formal testing capacity of the courts 
Means that the courts may enquire whether the legislature followed the prescribed procedure when the relevant piece of legislation was passed

The courts cannot question the content or the unreasonable consequences of the legislation, nor may they declare immoral legislation invalid

The full testing capacity of the courts 

Formal and (__) and test the content of the legislation against the constitution, especially the rights and freedoms contained in the bill of rights

NB!!! It the courts have full testing capacity, the constitution is supreme

	Summary:

	* Where the courts have no TC
	it means that the constitutionalism is completely denied


	* Where the courts have formal TC
	it means that there is a partial recognition of constitutionalism


	* Where the courts have full TC
	it means that constitutionalism is fully recognized



What are fundamental rights (Human rights) and freedoms?

The final constitution, the bill of rights is referred to as the cornerstone of democracy.

Human rights and freedoms are automatically ascribed to every human being from birth
The Origins and development of the idea of fundamental rights:
Traditionally academic opinion held that the idea of human rights was the purely western origin and that developed from the natural-law theory
Natural-law philosophy as the foundation of human rights

All states and law makers are subject to this set of norms:
Natural-law thinkers differ among themselves on the nature and source of this higher set of norms. They ascribe the norms either to…

· Religious or Supernatural origins

· Human rationality 

Religious or Supernatural origins:

1 group believe that these norms have religious or supernatural origins and that a god or deity was the source of natural law
Human rationality: 

With the advent of science and the age of enlightenment in the 16th and 17th centuries many philosophers began to suggest that human rationality itself was the source of these norms
What does the idea of natural law have to do with the origins of human rights?

English philosopher, John Locke, who 1st suggested that natural law consisted of the inalienable rights to life
Inalienable rights refers to rights that can never be taken away from a person
Locke claimed that citizens agreed to create a state, solely for the purpose of protecting their basic rights of life, liberty and property

The African philosophy of Ubuntu as the foundation of human rights:

What exactly is meant by Ubuntu?

Should be regarded as 1 of the origins of the developing human rights culture in SA 

Ubuntu has been translated as a feeling of common humanity, a spirit of humanness, social justice and fairness. It refers to the art of being a human and includes a number of virtues such as tolerance, compassion and forgiveness in relation to other human beings. Also been called African humanism.
How does Ubuntu impact on the concept of human rights?

Ubuntu changes the idea of individual human rights to include the concept of the 

· Community

· The co-existence of rights and duties
Is Ubuntu a unique SA concept?

No, Ubuntu is an African concept. It forms the underlying philosophy or spirit of the African charter or human and peoples rights

The international recognition of human rights:

In the 1940’s after World War II, the term “human rights” became generally known

The universal declaration of human rights was an international agreement which came about in an attempt to give content to the idea of fundamental rights at the international level
Some of the most NB conventions on human rights have been:

· The international Covenant on Economic and Cultural Rights (1966)
· The international Covenant on Civil and Political Rights (1966)

· The European Convention of Human Rights (1950)

Human rights in SA before April 1994:

If the history of human rights in SA is examined from this perspective, the conclusion springs to mind that human rights were part of SA history before the constitutional era introduced in 1994
Human rights and the common law:

Of modern natural law that the idea of a social contract between individuals themselves, and between the individual and the government, developed from the western natural law philosophy. The western natural law philosophy is one of the pillars of the development and protection of alienable human rights
The constitutional crisis in the ZAR:

The ZAR constitution of 1858 made to mention of the courts testing power or of precisely where sovereignty was to lie. Before long, a crisis arose concerning the decisions of the Volksraad and whether the courts could test their validity. Under the leadership of chief justice Kotze, the courts declared certain Volksraad decisions invalid because the correct procedure, prescribed by the constitution of the ZAR for the adoption of legislation, had not been followed. In 1897 this led to the dismissal of chief justice Kotze by Paul Kruger, the state president of the ZAR, Kruger called the testing right of the courts a “beginsel van die duiwel” (Principle of the devil)
NB!

It is therefore clear that the mere existence of a constitution does not in itself amount to recognition of the principle of constitutionalism
Human rights in the old republic of the Orange Free State:
Procedural rules for the population of legislation were laid down in the constitution and the courts had a formal testing capacity. Meant that the courts could enquire whether the procedural rules for the promulgation of legislation had been complied with by the Volksraad

The constitutional crisis in the union of SA made explicit provision for the formal testing powers of the court

Harris case: in this case, the formal TC of the courts was asserted once again

What is NB of this case with regard to the principle of constitutionalism?

This constitutional crisis, during which “coloured” voters were deprived of their vote, makes it clear that the existence of a formal TC of the courts is not in itself sufficient to protect the basic underlying principles of an open and free democracy
Human rights in SA since April 1994:

The truth and reconciliation commission was established in 1996 to determine the extent and nature of previous violations of human rights, to suggest ways of preventing a repetition of those abuses and to right the wrongs of the past
What is the NB of the Truth and Reconciliation Commission in the development of the SA legal system?
In this report of 2003, the truth and RC found that the inability of our courts to take the stand against the onslaught of apartheid legislation was the result mainly of the following:

· The doctrine of parliamentary sovereignty 
· The principle that judges must only administer justice and not create it

· Legal positivism

NB!!!

Parliamentary sovereignty - means that parliament is supreme and that a judge may not question the content of legislation made by parliament
Legal positivism - Means that law and morality must be separated, judges must apply the law (legislation, common law, etc) even if it is unjust. They may not make or create new law

The Final constitution:

Came into effect in February 1997 and contains the bill of rights in chapter 2, fundamental (human) rights are entrenched in the final constitution by, among others, the following provisions:

· The provision that these rights may be amended only if the amendment is supported by at least two thirds of the members of the National Assembly and at least 6 of the 9 provinces represented on the National council of provinces
· The provision that rights may be limited by generally prevailing legal rules only if the limitations are reasonable and justifiable in an open and democratic society based on human dignity. Equality and freedom

Various factors must be taken into account in the determination of the reasonableness and justifiability of a limitation such as:
1. The nature of the right which is being limited 

2. How NB the aim of the limitation

3. The nature and extent of the limitation

4. The relationship between the limitation and its aim

5. Whether the aim of the limitation could be achieved in a less restrictive way
General characteristics of the SA Bill of Rights:

SA bill of rights has 3 NB characteristics:

· It is comprehensive (Many diff types of rights are protected)

· It applies both vertically and horizontally 

· It attempts to rectify the injustices of the past

The comprehensive nature of the SA bill of rights:

Human rights are commonly categorized into 3 different groups:

· 1St generation rights 

· 2nd generation rights

· 3rd generation rights 

1st generation rights (Also called blue rights)

Are traditionally regarded as typically western. These traditionally western rights are:

· Freedom of religion
· Freedom of belief and opinion
· Freedom of expression

· Freedom of movement and residence 

· Freedom of trade, occupation and profession 

· The right to life

· The right to human dignity 

· The right to equality

· The right to freedom and security of the person

· The right to privacy
These rights and freedoms which prohibit the authorities from interfering in the affairs of the individual are the most easily enforced
The horizontal and vertical application of the Bill of Rights:
What is meant by the vertical application of the bill of rights?

The constitution provides that all organs of the state must respect human rights, thus we say that the constitution has vertical application between the state and its subjects

What is meant by the horizontal application of the bill of rights?

The constitution also provides that in certain circumstances, an ordinary person must respect each other human rights. We may also say therefore that the constitution has a horizontal application between private individuals
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Rectifying the injustices of the past:
The 3rd characteristic of our constitution is that it attempts to rectify the injustices of our past. It also provides that the history of the acquisition and use of the property and the purpose of the alienation may be taken into account in the determination of what would be fair compensation
2nd generation rights (also called red rights)

Strive for the improvement of the socio-economic conditions of the individual. These so-called socio economic rights are concerned with the states obligation to play an active role in providing certain basic goods and services if it has the means to do so

Human rights are sometimes spoken of as a “sword” with which to enforce particular government action. The SA constitution is carefully worded to provide for rights such as…

· The right to housing 

· The right to basic education

· Access to health care

3rd generation rights (also called green rights) 

Emphasis placed on the NB of the group 

Group rights include:

· The right to form and participate in cultural, religious and language communities 

· The right to an environment that is not harmful to the populations health or well-being

These rights have a definite African orientation[image: image4.png]









