FLS-102 Study Notes

Self evaluation assignment from 2002

Name two derivative modes of acquisition of ownership [2]

Mancipatio, in iure cessio and traditio ex iusta causa

Briefly discuss the five duties of the seller [5]

The seller had the following duties:

· He had to look after the object of sale like a reasonable man from the time the contact became perfect until delivery occurred

· He had to deliver undisturbed possession of the object of sale either immediately or on an agreed date

· He had to guarantee the purchaser that no one had a stronger legal claim over the property than himself (warranty against eviction)

· He had to guarantee the purchaser that the object of sale did not have any latent defects.

· He had to act in accordance with the principles of good faith.

Briefly discuss the five requirements a partnership had to comply with [5]

The following essential requirements were listed:

· The common goal of the partnership had to be physically possible, legal and not in conflict with the morality of the community.

· The parties should have the intention to form a partnership

· Each partner should contribute either time or money

· A decision on the distribution of profit and loss.

Name and briefly discuss five ways in which an obligation could be terminated [10]

An obligation could be terminated by way of:

· Performance of the obligation

· The debtor could waiver the existing debt, thereby canceling the obligation

· Where the parties owed each other money, a set-off of the existing debt could take place

· Where the parties owed each other money apart from their current obligation, a merger of these debts could take place resulting in a termination of the obligation.

· Novation of the debt by terminating the existing obligation and replacing it with another.

Marcus and Paulus concluded a contract whereby Marcus would buy Paulus’ chariot for a price of 10 gold pieces. Marcus handed the amount of money to Paulus and the chariot was delivered. Quintus subsequently stole the chariot from Marcus and hid it in his house. Five months after the theft, Quintus sold the stolen chariot to Rex, who bona fide believed that Quintus was the owner of the chariot. Answer the following questions:

Describe Paulus’ right to the agreed amount of money before delivery of the chariot [1]
A personal right

What kind of right did Marcus acquire over the chariot after its delivery? [1]

A real right

Name two requirements for the valid transfer of the chariot. [2]

Valid reason and delivery

What form of control did Quintus assert over the chariot and in what way did it differ from the control exercised by Paulus? [2]

Quintus was the unlawful possessor (thief), while Paulus’ right over the chariot was lawful ownership.

Could Quintus legally sell the chariot to Rex? Motivate your answer. [3]

No, Quintus could not legally sell the chariot since he was not the lawful owner and could therefore not transfer more rights than he possessed (the nemo plus iuris rule)

Indicate the incorrect statement:

(a) A distinction is made between personal servitudes (where the right was exercised for the benefit of the person himself) and a real or praedial servitude (where the right was exercised for the benefit of the land of which the holder was the owner).

(b) Servitude is an example of a ius in re aliena (a right over the thing of another)
(1) a and b are correct

(2) a and b are incorrect

(3) a is correct and b is incorrect

(4) a is incorrect and b is correct

Paulus and his family went on holiday to Sicily and left their home in the city vacant for a period of six months. On returning they found that Quintus and his family had moved in and were living in the house. Paulus demanded that they leave immediately and threatened them with violence if they did not leave. Quintus approached the Praetor for legal aid.

Indicate the correct statement:

(1) Quintus will be granted the interdictum uti possidetis because he is in possession of the house and possession is nine-tenths of the law.

(2) Paulus will be granted the interdictum uti possidetis since he is the lawful owner of the house.

(3) Paulus cannot use the interdictum uti possidetis because he is the lawful owner of the house.

(4) Quintus will not be able to use the interdictum uti possidetis because he moved into the house without the knowledge of the true owner.

While Marcus was away, his prize stallion wandered off to the neighboring farm belonging to Quintus, who has a sizeable horse farm and did not notice the arrival of the new horse. The horse remained among Quintus’ animals for three years. When three years had passed, Quintus wanted to reduce the number of horses on the farm and believing that Marcus’ stallion was his own, sold it to a third party, Aulus. Aulus owned the horse for three years when Marcus found out about the fate of his horse. Marcus wanted to claim the horse from Aulus.

Indicate the correct statement:

(1) Marcus will not succeed as Quintus became the lawful owner of the horse by way of prescription.

(2) Marcus will not succeed as Aulus became the lawful owner of the horse by way of prescription.

(3) Marcus may claim the horse with the action venditi

(4) Both 1 and 2 are correct.

Indicate the correct statement:

(a) A person who took ownership of a res nullius with the intention of becoming owner of it, acquired ownership thereof.

(b) Res Nullius were objects that had never been owned by anyone as well as objects that had been abandoned by the owner with the intention of relinquishing ownership.
(1) a and b are correct

(2) a and b are incorrect

(3) a is correct and b is incorrect

(4) a is incorrect and b is correct

Indicate the correct statement:

(a) In the case of muutum, the parties agreed that a thing would be lent by one of the parties to the other for consumption and that the latter would return a similar thing at a later stage.
(b) The objects of muutum could only b consumables
(1) a and b are correct

(2) a and b are incorrect

(3) a is correct and b is incorrect

(4) a is incorrect and b is correct

Indicate the correct statement:

(a) The mandator was held liable for all expenses made by the mandatory to execute the contract
(b) The mandatory was not entitled to any benefits resulting from the mandate
(1) a and b are correct

(2) a and b are incorrect

(3) a is correct and b is incorrect

(4) a is incorrect and b is correct

Paulus and Stichus conclude an agreement whereby Paulus sells a plot of land to Stichus. The property is specified in the contract as plot A. Stichus refuses to pay Paulus and maintains that the plot shown to him was not plot A, but in fact plot C.

Indicate the correct statement:
(1) The contract is void on account of error in corpore

(2) The contract is voidable on account of error in corpore

(3) The contract is voidable on account of error in nominee

(4) None of the above.

Damnum emergens meant:

(1) Damages caused by an emergency situation

(2) Damages caused by the defendant who denied liability but against whom judgement was given.

(3) Damages of sentimental value

(4) Consequential/actual damages.

Indicate the correct statement:

(a) in the case of deposit, the contract was constituted by mere consensus to deposit a thing for safekeeping

(b) in the case of deposit, the depositee cared for the thing at a fixed price. 

(1) a and b are correct

(2) a and b are incorrect

(3) a is correct and b is incorrect 

(4) a is incorrect and b is correct

Ownership was the most complete real right that existed with regard to a thing. In Roman law, therefore, an owner had unlimited rights over his property.

(a) True

(b) False

An owner could reclaim his property from a mala fide possessor with the rei vindicatio.

(a) True

(b) False

Usufruct was the right to use and enjoy the thing of another without affecting its character

(a) True

(b) False

A contract of lease was concluded as soon as the landlord and tenant reached an agreement on the object of the lease and the price to be paid.

(a) True

(b) False

Servitudes were protected by the action confessoria.

(a) True

(b) False

An obligation was a legal bond between two or more people in terms of which one person (the creditor) could claim performance from another (the debtor)

(a) True

(b) False

In case of personal security, a third party could be held liable for the debt of the debtor, while in the case of real security a specific object was offered as security for payment.

(a) True

(b) False

In terms of a loan for use, a thing was loaned gratuitously by the lender to the borrower to be used. The thing was to be returned again later.

(a) True

(b) False

A pledge was a consensual contract in terms of which one party, the pledgor, would transfer a thing to another party (the pledgee) as security for a debt. The pledgee would return the thing after the secure debt had been paid.

(a) True

(b) False

A mandate was a contract in terms of which the mandatee agreed to perform an assignment at a price on behalf of the mandatory.

(a) True

(b) False

Self evaluation assignment from 2003

Name the three most important differences between personal and real rights [3]

(see paragraph 8.1.5  in the textbook)  A personal right could only be enforced against a specific debtor. The object of a personal right was a performance and it was enforced by means of a personal action (actio in personam). A real right could be enforced against any third party. The object of a real right was a thing (res) and it was enforced by means of a real action (actio in rem)

Name and discuss the five requirements for prescription (usucapio). [10]

(see paragraph 9.4.3 a in the textbook) The five requirements were:

· It must have been possible to acquire the object by means of prescription. This entailed that the object must have been res habilis. It is difficult to explain this concept, but generally speaking it referred to all objects which could be traded, without restrictions and which were not acquired by force or theft.

· Direct, continuous physical possession of the object

· A valid legal reason for the prescription to occur

· The possessor should act in good faith. He should be under the bona fide, but mistaken, impression that ownership of the object was transferred to him when the object was delivered.

· A period of time must have elapsed. A period of two years for immovable property and one year for movable property. 

Name three disadvantages of fideiussio (a form of surety) [3]

(see paragraph 13.14.3 d in the textbook) The three disadvantages of fideiussio were:

· The creditor could choose to claim the amount from the guarantor or the principle debtor irrespective of whether the principal debtor was in a financial position to repay the debt.

· If the guarantor paid the principle debt, he was not entitled to the actions available to the creditor to reclaim the amount paid from the principal debtor.

· If a plurality of guarantors existed, the creditor could claim the full debt from any of them

Name and discuss the five obligations of the landlord in a contract of lease. [10]

(see paragraph 15.2.2 d in the textbook) The five duties/obligations of a landlord were:

· The landlord had to deliver the object of lease to the tenant within a reasonable time after the conclusion of the contract.

· The landlord had to ensure undisturbed use and enjoyment of the object of lease for the duration of the term of lease.

· The landlord had to guarantee that the tenant would not be evicted. Eviction occurred when the tenant lost possession of the object of lease because a third party with a stronger real right over the object of lease reclaimed it with a real action.

· The landlord had to maintain the object of lease for the entire term of the lease. Any reasonable expenses incurred by the tenant in maintaining the object of lease had to be repaid by the landlord.

· The landlord had to act like a reasonable person in all his dealings with the tenant during the term of lease.

Briefly discuss the extension of the field of application of the Lex Aquilia. [5]

(see paragraph 19.4 in the textbook)The extensions of the Lex Aquilia occurred in respect of the following elements of the original act:

The praetor extended the application of the act to include the killing of slaves and of four-footed beasts of burden that did not occur due to a direct, positive act or “death-blow” as originally required by chapter 1 of the act.

The description of pecus was extended to include pigs, elephants and camels, but two footed animals and wild animals were still excluded.

The unlawful wounding or killing of another persons slaves and four-footed beasts of burden was incorporated through interpretation into the provisions of chapter 3 of the act.

Any form of damage to property (as opposed to the original requirements of burn, break and smash) caused by a direct, positive act was included in the provisions of chapter 3 of the act.

Damage caused by indirect, positive acts were acknowledged for the purposes of liability under the Lex Aquilia from the classical period.

Due to the recognition of indirect, positive acts as sufficient to establish liability in terms of the Lex Aquilia, the element of guilt in the form of malice or negligence was included.

Question 1

Indicate the correct statement:

a) Res mancipi  as well as res nec mancipi could be transferred by means of traditio.

b) Only res mancipi could be transferred by means of mancipa
1) (a) and (b) are correct (9.4.2)
2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect

4) (a) is incorrect, (b)  is correct

Question 2
Indicate the correct statement

a) In the case of acquisition of ownership by means of accessio the owner of the principal object only became owner of the ancillary object if the ancillary object had been connected inseparably to the principle object.

b) In the case of accessio the intention with which the joining had been done was of extreme importance
1) (a) and (b) are correct

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect (9.4.3)

4) (a) is incorrect, (b)  is correct

Question 3

Indicate the correct statement

a) A distinction is made between personal servitudes (where the right was exercised for the benefit of the person himself) and a real or praedial servitude (where the right was exercised for the benefit of the land of which the holder was the owner)

b) A servitude is an example of an ius in re aliena
1) (a) and (b) are correct (10.2)

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect

4) (a) is incorrect, (b)  is correct

Question 4

Indicate the correct statement

Primus agrees to sell his wagon to secundus on condition that he (Primus) may rent the wagon for a period of six months and they conclude such an agreement. Which form of delivery would take place?
1) Traditio de manu in manum (9.4.2)

2) Traditio longa manu

3) Traditio brevi manu

4) Constitutum possessorium

Question 5

Indicate the correct statement

a) An obligatio civilis was an obligation which could be enforced with a real action

b) An obligatio naturalis was a legal obligation which was, however, not legally enforceable
1) (a) and (b) are correct (11.4)

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect

4) (a) is incorrect, (b)  is correct

Question 6

Indicate the correct statement

a) In the case of deposit (depositum) the contract was constituted by mere consensus to deposit the thing for safekeeping

b) In the case of deposit the depositee cared for the thing at a fixed price
1) (a) and (b) are correct

2) (a) and (b) are incorrect (14.2.4)

3) (a) is correct, (b) is incorrect

4) (a) is incorrect, (b)  is correct

Question 7

Indicate the correct statement

a) In terms of locatio conductio operarum (letting and hiring of services) the employee or worker let his services to another person at a fixed wage which had to be paid daily, weekly, monthly or yearly.

b) In terms of locatio conductio operis (hiring of a piece of work) an independent person (the contractor) undertook to do some sort of specialized work for the lessor who then had to pay the remuneration agreed upon.
1) (a) and (b) are correct (15.2.3)

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect

4) (a) is incorrect, (b)  is correct

Question 8

Indicate the correct statement

a) Paulus and Stichus enter into a contract in terms of which Paulus buys a plot of land. In the contract it is stipulated that plot 1 is sold. Paulus refuses to pay Stichus because he says that the plot indicated to him was not plot 1.
1) The contract is void as a result of error in corpore (12.5.1)

2) The contract is voidable as a result of error in corpore

3) The contract is voidable as a result of error in nomine

4) None of the above

Question 9

Indicate the correct statement

a) In the case of mutuum the parties agreed that a thing or things would be lent by one of the parties to the other for consumption and that the latter would return a similar thing or things at a later stage.

b) In the case of mutuum the obligation was only possible with regard to food such as wine, oil and corn.
1) (a) and (b) are correct

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect (14.2.2)

4) (a) is incorrect, (b)  is correct

Question 10

Indicate the correct statement

a) The mandatory was liable for all expenses that had been properly incurred by the mandatee in carrying out his instruction

b) The mandatee was not entitled to benefits resulting from the mandate
1) (a) and (b) are correct (15.4.7)

2) (a) and (b) are incorrect

3) (a) is correct, (b) is incorrect 

4) (a) is incorrect, (b)  is correct

A real right could be transferred by agreement only without the necessity of a valid reason for the transfer.

1) True

2) False (8.1.4)

Indigenous rights in property were essentially individualistic

1) True

2) False (study guide pages 17 - 19)

The nemo plus iuris rule dictated that a non-owner could also transfer ownership of an object in his possession to a third party.

1) True

2) False (9.4.1)

Pledge came into existence by way of agreement and delivery of the object.

1) True (10.8.2)

2) False

Set-off could take place even though the performances were not similar

1) True

2) False (11.7.3)

In a contract of loan for consumption, an equivalent object could be returned to the lender at the end of the term of lease.

1) True (14.2.2)

2) False

Prescription was an original mode of acquisition of ownership.

1) True (9.4.3)

2) False

The owner’s rights over his property were protected by means of the actio confessoria

1) True

2) False (9.5.1)

Both a dominant and a servient tenement had to exist for the establishment of a praedial servitude.

1) True (10.3.1)

2) False

A debtor automatically entered into mora if he did not perform and no date for performance had been stipulated in an agreement between him and the creditor.

1) True

2) False (12.9.4)

Latin Terms

Chapter one, The law of things

Dominium = Right to ownership

Rei Vindicatio = A real action used for the protection of ownership

Mancipatio or In iure cessio = Formal requirement for delivery of a thing

Traditio = Informal way of delivery 

Actio in personam = Personal action, enables the person entitled to the right, to require a third person to do something, or not do something  

Actio in rem = Real action, over a thing. An action available to the holder over a real right against anyone who infringes that right.

Ius in rem = The holder of a real right

Iura In Re Propria = Rights over property

Iura In e Aliena = Rights over the property of another

Res = a thing, corporeal or incorporeal

Res extra commercium = Things outside the estate

Res in patrimonio / Res in Comercio = Things inside the estate

Res extra comercium / Res extra patrimonium = Things that could not be owned by private individuals

Res Mancipi = Important economic objects that determined the wealth of a person eg. Mules, slaves, horses etc

Mancipatio = Formal juristic act with regards to the transfer of res mancipi

In iure Cessio = Formal transfer of ownership with regards to mancipatio

Traditio = Transfer of ownership in an informal way, by means of delivery

Res nec Mancipi = Things, regardless of their value, that were not res mancipi, were res nec mancipi

Res Immobiles = Land + everything permanently attached to it (example, buildings)

Res Mobiles = All things not res immobiles

Res fungibles = Things that can be replaced, consumables used in everyday normal use

Res non fungibles = Things that cannot be replaced i.e. a particular painting or specific ox

Fructus = Economic benefit that flows from the use of a thing, can be:

Fructus naturales = produce of a thing like the fruits of a farm

Fructus civile = fruits that are only obtained after a contracted relationship like rent or earnings from slaves.

Chapter 2, Possession

Possessio = possession

Animus Domini = The will to possess for oneself

Possessio civiles / Possessio ad Usacapianem = The protected physical control which through usucapio could lead to dominium

Possessio ad intedicta = possessor protected by interdicts

Possessio Naturalis / Detantio = The possession of persons who had physical control over a thing but who could not seek the protection of the possessory interdicts. Therefore, detentors are not protected by interdicts, they had to turn to the other party to protect their possession in terms of the contract i.e. lessee had to turn to the lessor

Corpore et animo = physically, with intent

Communio pro indicio or condominium = Right to a thing vested simultaneously in several owners (co-ownership)

Res corporalis = Material thing

Dominium ex uire quiritium = Civil ownership

Chapter 4, Acquisition of ownership

Usucapio = 
Peregrini = Foreigners

Ius Comercii = Right to conclude legal transactions in accordance with Roman law

Longi Temporis Praesriptio = Prescription for a long period of time

Chapter 6, Original modes of acquisition of ownership

Res Nullius = Things capable of being owned, but not owned by anybody

Actio ad Exhibendum = Action to force the owner of a new thing to remove the accessory thing

Inaedificatio = Joining of movables with immovables

Specificatio = Occurred when one person created a new thing out of existing material, i.e wine from grapes, bread with flour

Chapter 7, The protection of ownership
Rei Vindicatio = In the case of theft, the owner could recover his property by means of the rei vindicatio. This is an Actio in rem

Actio Furti = He could also institute the actio furti, an Actio in personam

Actio Negatoria = Praetorian protection/action available to Roman citizens

Chapter 8, Limited real rights

Civiliter Modo = A servitude had to be exercised civiliter modo (reasonably) so as to cause minimum inconvenience

Sine Manu = Roman couples that entered into marriage

Usu Fructus = Benefit, use and enjoyment of property, example after the death of husband. Right to use and take fruits without obtaining ownership of the property.

Chapter 10, Real security

Fiducia = implied the conveyance of the thing given as security by means of mancipatio or in iure cessio to the creditor

Pactum Fiducia = This agreement was not enforceable and the debtor had to rely on the trustworthiness of the creditor to return the thing

Pignus = Pledge, corporeal thing given as security for debt, ownership did not pass

Actio Pigneraticia = Action for the return of the pledged thing

Hypotheca = Pledge without possession

Interdictum Salvianium = The agreement was enforceable by the landowner by means of an interdict . Should the tenant not be able to pay the rent, the land owner had a real action/right over the movables and immovables of the tenant, used on the leased land.

Chapter 11, The law of obligations

Obligatio civiles = obligation enforceable with a personal action

Obligatio naturales = valid, but debtor could not be obliged to deliver performance

Obligatio stricti iures = Creditor could claim amount with no interest

Obligatio bonae fidei = Creditor could claim amount + interest since due date

Causa contractus = Classification itself was not sufficient to render an agreement enforceable, a ground of basis for the contract had to be found

Chapter 12, General principles of the law of contract

Contractus re = Came into existence after delivery of a thing by the creditor

Contractus verbis = Contracts that are dependant on certain formal words that were used

Contractus litteris = Contracts that were based on formal writings

Contractus Consensu = Contracts that came into existence once the parties reached agreement

Bona mores = The performance had to be legal and thus not contrary to the law of public morals

Ab initio = Contracts which are void

Mora = Performance

Mora debitoris = When performance is due and possible

Interpellatio to create mora debitoris = If there are no conditions or time clauses in the contract, performance may be demanded immediately.
Chapter 13, Verbal and written contracts

Surety = Surety is a contract which was concluded by a stipulation or oral contract. In terms of this contract, a 3rd party (Surety) binds himself o behalf of the debtor, to the creditor to satisfy the obligation. The debtor is known as the holder of the primary obligation. The 3rd party is the accessory obligation which can only be called upon should the debtor not pay. 

Personal Surety = a 3rd person, together with the debtor is liable for the debt

Chapter 14, Real Contracts

Mutuum = Loan for consumption

Commodutum = Loan for use

Depositum = Deposit

Pignus = Pledge

Condictio certae creditae pecuniae or the condictio = A personal action where the precise amount of Mutuum can be claimed only

Actio pigneraticia = To claim for return of the pledged property after the debt had been discharged.
Chapter 15, Hire, Partnership and mandate

Locator = Lessor

Conductor = Lessee

Locatio conductio rei = Letting and hiring of a thing

Locatio conductio operarum = Letting and hiring of services

Locatio conductio operis = Letting and hiring of work

Actio pro socio = Action for enforcement of rights and duties of partners in a partnership

Ex actione / ex voluntate / ex re / ex personis = Means by which a partnership could be terminated

Chapter 16, Purchase and sale

Venditor = The seller in a sales agreement

Emptor = Purchaser in a sales agreement

Res aliena = Not belonging to the seller

Actio emnti = Action available to the purchaser against the seller should the purchaser be evicted and deprived of the thing he bought.

Nulla eptio sine pretio = No sale without a price

Pecunia numerata = Price must be in money

Verum Justum = Price must be genuine and just

Res perit domino rule = When a thing was damaged before delivery to the new owner and neither the owner nor the seller was responsible for the damage, the seller had to carry the damage.

Perfecta = Once the risk passed from seller to purchaser in a sales contract, the contract was “perfecta”, it was also considered perfecta as soon as there was nothing outstanding except for payment and delivery of the thing.

Vis maior = Irresistable force, natural disasters, floods etc

Casus = Accident/theft after the contract of sale had been concluded

Chapter 17, Quasi contracts

Negotiorum gestio = Unauthorised administration of another’s affairs
Chapter 18, Characteristics of the roman law of delicts

Poena = Penalty

Actio furti and the actio iniuriarum = Aimed at punishing wrongdoer on account of his unlawful act

Actio mixta = Attempted to make good the financial loss as well as punishing the wrongdoer

Actio rei persecutoria = An action aimed at placing the victim in a position he would have been if the delict was not committed example is the rei vindicatio

Crimina publica = crimes against the state

Furtum = theft

Actio furti manifesti = When the thief was caught in the act, the action for this crime was called actio furti manifesti, a penal action at four times the value of the stolen thing

Actio furti non manifesti = A penal action for two times the value of the stolen thing

Condictio Futira = A second action, available to make good the financial loss of the victim

Rapina = robbery

Actio vi bonarum raptorum = Action for punishment of a thief for four times the value of the stolen things

Chapter 19, Damnum Iniuria Datum

Damnum Iniuria Datum = Wrongful damage to property

Lex Aquilia = approc. 287BC, replaced all previous legislation which dealt with unlawful damage to property

Plebiscitium = A law adopted by a meeting of plebians

Pecus = a four legged animal which grazes in herds

Rumpere = to break

Corrumpere = to spoil or damage

Corpore datum = Means of a positive act

Mens Rea = Fault also connected to blameworthy state of mind required for each delict

Dolus = intent

Culpa = negligence

Chapters 20 – 23

Iniuria = Unlawfully. Also used to describe special delict of insulting behaviour

Animus iniuriandi = Intention to insult

Culpa = fault

General Notes

Chapter 8, Introduction to the law of things

The transfer of real rights – delivery could take on one of three forms. All of these already existed in early Roman law. Two, in iure cessio and mancipatio were quite formal. The third, traditio was informal.

A real right can only be transferred if two requirements have been met:

· A legally valid reason must exist on the grounds of which the real right can be transferred.

· The transferor must deliver the thing to the transferee.

Real rights vs personal rights – The holder of a real right is protected against interference from any third person (actio in rem). A personal action however, may only be instituted against a specific person, namely the debtor and no one else (actio in personam).

Iura in rem (real rights) are separated into iura in re propa (rights over your own property) and iura in re aliena (rights over the property of another)

Not all corporeal things could be owned by individuals. The Roman jurists thus distinguished between things in our estate (res patrimonio or res in commercio) and things which could not be owned by private individuals (res extra patrimonium or res extra commercium).

Things could not be owned by private individuals because they were either subject to divine law (res divini iuris), or belonged to everyone, or to the state or to a community (res humani iuris)

Res mancipi and res nec mancipi

Full ownership (dominium) over res mancipi could only be transferred through one of the formal modes of conveyance, namely, mancipatio or in iure cessio. Res mancipi were the most important economic objects during the early period of Rome since it determined the wealth of a citizen for the purposes of the Roman census (example: land, slaves, beasts of burden)

All things, regardless of value, that were not res mancipi were res nec mancipi and ownership thereof could be transferred informally by delivery (traditio) or formally by means of in iure cessio.

Movable and immovable things

Res immobiles were immovable, for example, land and everything attached to it (buildings, trees)

Res mobiles were all things that were not immovable.

Res fungibiles and res non fungibiles

Res fungibiles are things that can be replaced and are therefore generic things (examples, wine, corn, money, tiles, nails, anything mass produced)

Res non fungibiles are specific things that cannot be replaced (examples, a specific ox, the slave named Stichus or a particular painting)

The protection of possession (i.e. not ownership)

Possession, was protected by means of interdicts which were designed to solve disputes in a quick and efficient manner. At the risk of oversimplification, it may be said that the praetor accorded possessory protection to all persons who possessed a thing (res) with the intention to exercise that control for himself. These included people who were in the process of acquiring ownership by means of prescription (usucapio); the owner of the thing; the bona fide possessor of the thing; and finally, the mala fide possessor. All these persons were regarded as possessores and were granted protection by the praetor. 

Possessory interdicts

Interdictum uti possidetis (possessor of immovable property)

The praetor protected the current possessor of the house (or property) without going into the legal grounds upon which such possession was based; and

The party who obtained possession through violence, secretly, or as a result of a specific agreement as against the other party, was not protected.

The interdict used in the case of movable property was known as interdictum utrubi.

Chapter 9, Ownership

The person who had the strongest right over a thing, was called the owner.

Derivative modes of acquisition of ownership

Roman law recognised three derivative modes of acquisition of ownership. Two of these were the formal legal acts called mancipatio and in iure cessio, the third and informal method is called traditio ex iusta causa (or traditio in short)

Nemo plus iuris rule

No one could transfer more rights to another then he himself had.

Mancipatio

Both parties, the libripens (person holding the scales) and the thing transferred had to be present in front of five witnesses. Taking hold of the thing, the transferee formally declared that the thing was his and that he bought it with the copper with which he then touched the scales before handing it over to the transferor. This transaction was a symbolic act and as a result one could bring a sod of earth from the property being sold, or one cow from the herd.

Mancipatio could be used to transfer ownership over res mancipi only. The buyer enjoyed considerable protection with this form of transfer.

In iure cessio

Cession before the praetor was a formal act that formed part of the ius civile. Both parties and the thing to be transferred appeared before the praetor. The transferee took hold of the thing and formally claimed the object to be his. The transferor did not dispute ths claim and as a result the praetor awarded the thing to the tranferee. Res mancipi or res nec mancipi could be transferred with this method.

Traditio ex iusta causa

Traditio signified the transfer of ownership of a thing through delivery thereof by the owner  to another person.

In legal terms it is said that ownership only passed in those cases where there was a iusta causa present. A iusta causa simply signified a transaction in consequence of which ownership usually passes. The following transactions were recognised as sufficient for the transfer of ownership:

· A contract of sale

· A donation

· The constitution of a dowry

· Handing over a thing in fulfilment of an obligation that has the transfer of ownership of a thing as object; and

· Handing things over in terms of a contract of mutuum

Original modes of acquisition of ownership

Roman law recognised the following modes of original acquisition of ownership:

· Prescription

· Occupation

· The finding of treasure

· Acquisition of fruits

· Accession; and

· Specificatio

Prescription

Prescription brought about that the possessor of a thing who was not the owner thereof but who factually possessed it for a certain period of time, became the lawful owner thereof. Prescription is also known as Usucapio. For prescription, one required possession of a movable for one year and an immovable for two years. Stolen things were excluded from prescription. The possession had to be uninterrupted for the prescribed period. The owner must have acted in good faith (bona fide) Justinian changed the period necessary for prescription to 3 years for movables and 10 years for immovables where the original owner resided in the same province and 20 years where he did not.

Occupatio

The first person who took possession of a res nullius with the intention to become owner thereof, acquired ownership

Treasure trove

A treasure trove was something valuable that laid hidden for so long that it was not possible to trace the owner thereof.

The acquisition of fruits

The owner of a thing should acquire ownership of the fruits which it produced. Therefore the owner of a specific cow would then also own any calves that the cow produced.

Accessio

Accessio means the joining together of two things that belong to different owners. Joining had to take place in such a manner that one thing lost its identity after being joined to the other (principal thing). In such a case, separate ownership over both things was not possible so the owner of the principal or main thing acquired ownership over the new composite thing. 

Specificatio

Where one person created a new thing out of existing materials, example the making of wine out of grapes. If the new thing could be reduced to its former state, then the owner of the materials owned the thing, if not then the maker owned the thing.

Chapter 10, Limited real rights

Roman law recognised the following three categories of limited real rights: servitudes, emphyteusis and superficies; and real security

Servitudes

A servitude can best be explained as a burden placed upon the corporeal thing of another that could be enforced by means of a real action. When that right was exercised for the benefit of the person himself, it was known as a personal servitude. When the right was exercised for the benefit of the land of which he himself was owner, it was known as a praedial or real servitude.

All praedial servitudes had to meet the following requirements:

· A servitude did not imply that someone had to do something, but rather that he had to allow something or to refrain from doing something. It could not be expected from the owner of the servient tenement to do something positively.

· A second requirement was praedio utilitas, which meant that the servitude had to benefit the dominant tenement.

· A servitude had to be exercised civiliter modo (reasonably) so as to cause the minimum of inconvenience.

Personal servitudes – it was not necessary to be an owner of land to be the holder of a personal servitude. Also, it was possible to acquire a personal servitude over movable property. Roman law recognised four personal servitudes: ususfructus, usus, habitatio, and operae servorum vel animalium.

Ususfructus: Ususfructus made it possible for the husband to bequeath his property to his children whilst at the same time to ensure that his widow had the benefit of the use and enjoyment of that property.

Usus habitatio, and operae servorum vel animalium: Roman law knew these more personal servitudes. Usus was the real right to use anothers property without having the right to take the fruits thereof. Habitatio was the right to live in anothers house. Operae servorum vel animalium was the right to the services of another’s slaves or animals.

Servitudes were constituted in the following ways: mancipatio, in iure cessio, deductio servitutis, pactiones atque stipulationes, legacy or prescription.

Servitudes were terminated in the following ways: through destruction of the thing, if the holder of the servitude became the owner of the object in question, non-use of the servitude, death of the beneficiary.

Servitudes were protected by an actio in rem called the vindicatio servitutis.

Chapter 11, Obligations

The law of obligations concerns a right against a person to claim a specific performance.

Definition of an obligation: An obligation is a juristic bond between two parties, a creditor and a debtor. It is a legal bond, whereby, on one side, a debtor has a duty to perform towards a creditor, and on the other side, the creditor has a personal right against this debtor to enforce performance.

The sources of obligations: Gaius stated that every obligation arises either from contract, from delict or from some other cause.

Roman law functioned as a closed system in forms of contract, in general a mere agreement was not sufficient to constitute a contract. There were four types of contracts, namely, real contracts (contractus re), verbal contracts (contractus verbis), written contracts (contractus litteris), and consensual contracts (contractus ex consensu).

Obligations could be terminated by:

Release – agreement that the debtor does not have to perform

Compensation – or set-off, reciprocal debts of the same nature and equal amount will cancel each other. If unequal the smaller is discharged , the larger remaining in force for the balance.

Merger – capacities of creditor and debtor of the same obligation are combined in the same person. 

Novation – the termination of an obligation by its replacement with another.

Further methods are by compromise, and litis contestatio

Chapter 12, General principles of the law of contract
Unilateral contracts – create only one obligation

Bilateral contracts – create two obligations, duties are imposed on both contracting parties

Constitution of contracts. Contracts depended on consensus or agreement. If the agreement was defective then no valid contract was fulfilled. Defects in agreement included mistake (error), fraud (dolus) and duress (metus).

Contracts which are void ab initio have no legal effect from the beginning. A contract with a flaw, such as duress is voidable.

Requirements for valid performance: the contract could not be contrary to the law or to public morals. The performance must be defined and cannot be vague.The performance must be appraisable in money. The performance must be possible.

Chapter 13, Verbal and written contacts

Stipulatio

A stipulation was a formal contract which was strictly enforced. It consisted of a formal promise made in answer to a formal question which gave rise to an obligation on the part of the promisee.

Stipulation had o comply with the following requirements:

Had to be concluded by the utterance of the said formal words.

Both parties had to be present at the conclusion of the stipulation

The stipulation had to form one continuous transaction

The question and answer had to correspond exactly with regard to the verb used and the content of the stipulation.

Chapter 14, Real contracts

The real contracts were loan for consumption (mutuum), loan for use (commodatum), deposit (depositum) and pledge (pignus).

Mutuum (loan for consumption): the lender did not merely lend, but transferred ownership of money or other consumable things to the borrower. The borrower was obligated to return an equivalent to the lender in due course.

Commodatum (loan for use): was a gratuitous loan for use by which the borrower bound himself to return the identical thing to the owner. The borrower had to return the thing and its fruits or accessories on the date agreed upon or within a reasonable time. The borrower had to use the thing for the purpose for which it was lent.

Depositum (deposit): a real contract which gave rise to an obligation which bliged the depositee to gratuitously take care of the deposited thing and return it to the depositor. The depositee had to safeguard and eventually return the thing to the depositor. The depositee was not allowed to use the thing, if he did use it then he was guilty of theft of use (furtum usus). The depositor had to reimburse all expenses incurred by the depositee in maintaining the object.

Pignus (pledge): a real contract by which the pledgee was obliged in certain circumstances to return the article given in pledge as security for a debt between the pledgor and pledgee.

Chapter 15, Letting and hiring, partnership and mandate

Letting and hiring is a consensual contract whereby one party, the lessor hires out a thing, his services, or a piece of work to another person, the lessee who undertakes to pay the lessor a sum of money.

Letting and hiring was not gratuitous, the parties had to agree on an amount payable as rent.

Letting and hiring of a thing (locatio conductio rei)

Contract of employment (locatio conductio operarum)

Contract for a specific piece of work (locatio conductio operis)

Partnerships: a contract whereby two or more persons agreed to contribute something towards a common goal for their mutual benefit.

· The common venture had to be physically possible, lawful and not immoral

· There should be an intention to form a partnership

· Each partner had to contribute something to the common venture, whether it be money, time, skill etc

· Economic gain was an essential requirement (the motive had to be profit)

· The partners could agree on each partners share in the profits and losses

A partnership was not a juristic person.

Remedies: the actio pro socio could be brought to effect minor adjustments in the partnership relationship or for breach of a partner’s duties.

Partnership could be terminated by: change of persons by death, diminuation in status or insolvency of one of the partners; on account of circumstances occurred where the purpose of the partnership was achieved or became impossible to accomplish; termination by mutual consent of the partners.

Mandate

A mandate was a contract in terms of which the mandatee agreed to perform a service gratuitously for another person, the mandator.

· The service had to be performed gratuitously but the mandatee was allowed a “reward” for his services in the form of an honorarium.

· Only services that were not impossible, immoral or illegal could be enforced

· The service had to be in the interest of the mandator or a third party

· The mandatee had to do everything in his power to execute the mandate without exceeding the terms thereof

· The mandatee was not allowed to benefit from the mandate.

Chapter 16, Purchase and sale

Sale consists of an agreement  whereby one party, the seller (venditor), undertakes to deliver undisturbed possession of the thing agreed upon to the other party, the purchaser, who undertakes to pay the agreed price in money.

Requirements: agreement between seller and purchaser

The subject matter of the sale:

· Had to be in commercio or capable of forming part of an estate

· Had to be possible at the moment of the contract

· Had to be specified

· It could not belong to the purchaser

· There can be no sale without a price

· The price must be in money

· The price must be genuine; and

· The price must be just

Common pacts favouring the seller are:

· The right to withdraw

· The right to accept a better offer

· The right of first refusal

· The right to repurchase the object under certain circumstances

Pacts in favour of the purchaser are:

· Obligation to repurchase

· The sale subject to tasting

· The sale subject to trial

Chapter 17, Quasi-contract

Unauthorised administration of another’s affairs (Negotiorum gestio)

Requirements:

· The gestor had to act without authorisation

· The gestor must have acted reasonably

· The act must have been in the interest of the owner

· The act must have been done with the expectation of reimbursement in mind and not gratuitously

· The gestor could not act in contravention of an express prohibition on the part of the dominus.

Guardianship and curatorship
Similar to mandate but since the guardian or curator was not appointed by the ward or person under curatorship it gave rise to quasi-contractual obligations.

Co-ownership

Unjust enrichment

Chapter 18, Characteristics of the Roman law of delicts

A delict is an unlawful act which creates an obligation. The victim acquired a personal action against the wrongdoer. Attempts to make good the financial loss suffered by the victim and at the same time punish the wrongdoer.

In Roman law delicts were a private matter, wrongs against the individual, his family or his property. The victim of the delict had to institute his personal action in civil proceedings to recover a monetary penalty as compensation.

The four major delicts are: furtum, rapina, damnum iniuria datum and iniuria

Furtum: generally translated as theft but is more vague in that it means “in general when someone uses a thing contrary to the wish of the owner” 

The victim could institute an actio furti against the thief. Actio furti manifest – if the thief were caught in the act he was liable for four times the value of the stolen thing. Actio furti nec manifest – the thief is liable for two times the value of the stolen thing.

Rapina: is robbery, or theft in a violent manner

Chapter 19, Damnum iniuria datum

Damnum iniuria datum: delict of wrongful damage to property

Lex Aquilia had various limitations which caused problems (example, damage had to be by breaking, burning or fracturing). The praetor, the lawyers and justinian were responsible for the extension of the Lex Aquilia. They changed the definition of pecus to add pigs, elephants and camels among others. They included the wounding of slaves and animals in the new wording. They changed the scope of chapter 3 to include the wors “damage” instead of just burn, break and fracture. They also allowed for the inclusion of indirect positive acts.

Dolus/Culpa (intent or negligence) became a requirement for liability.

Chapter 20, Insulting behaviour (iniuria)

Iniuria was used to denote the special delict of insulting behaviour. Iniuria covered all types of insults or affronts to the personality of another person. The person who had been insulted had to specify the precise nature of the insult. There were three types of abuse recognised by the praetor and he issued edicts on these: edict on vulgar abuse, edict on attack on chastity, and edict against damage to reputation. The jurists further extended the scope of the delict of iniuria to include physical integrity (corpus), dignity (dignitas), reputation (fama), privacy and vexatious prosecution. The behaviour had to stem from an intention to insult. The action available was a penal action (actio iniuriarum)

