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Powers granted by law to compel persons who are suspected of being able to provide material evidence concerning the commission of a crime to disclose the relevant information if they refuse to do so.
A judge of the High Court, a regional court magistrate or a magistrate may, upon the request of a director of public prosecutions or public prosecutor, authorised thereto in writing by the director of public prosecutions, require the attendance before him or any other judge, regional court magistrate or magistrate, for examination by the director of public prosecutions or the public prosecutor, authorised thereto in writing by the director of public prosecutions, of any person who is likely to give material or relevant information as to any alleged offence, whether or not it is known by whom the offence was committed. 
Provided such person furnishes that information to the satisfaction of the director of public prosecutions or public prosecutor concerned prior to the date on which he is required to appear before the judicial official mentioned, he shall be under no further obligation to appear before such judicial official. 
Such examination can be conducted privately at any place designated by the judicial official and need not be held in court. 
If such a person should, however, refuse or fail to give the information, he or she shall not be sentenced to imprisonment as contemplated in s 189, unless the judicial official concerned is also of the opinion that the furnishing of such information is necessary for the administration of justice or the maintenance of law and order.  It is not necessary to summon a person to appear; he may be informally requested to appear on a date specified. 
Section 205 is specially designed to compel a person to reveal his knowledge of an alleged crime, which knowledge he has refused to disclose to the police.
If such a witness refuses to give the necessary information or refuses to answer the questions, the court may, in a summary manner, enquire into such refusal or failure. 
The witness is not obliged to answer self-incriminating questions, except where he has been warned in terms of s 204. 
Section 205 provides for an examination and does not grant the prosecutor the right to cross-examine the witness. 
The witness is entitled to legal representation.
The questioning may take place in private. 
In Smit v Van Niekerk NO 1976 (4) SA 293 (A) at 304 it was held that if a witness should refuse to answer a question and thus be required in terms of s 189 to show a 'just excuse' for his refusal, he is entitled to the assistance of a legal adviser. In this case it was held that a clergyman does not have a right to silence. 
No witness however, is obliged to answer self-incriminating questions. 
In terms of s 185, the director of public prosecutions may, in certain specified instances, issue a warrant for the arrest and detention of a potential state witness.
In Nel v Le Roux 1996 (3) SA 562 (CC) the Constitutional Court held that, in principle, s 205 is not inconsistent with the Constitution, although the application thereof in a particular case, may be inconsistent with the Constitution. 
According to the court, every case will have to be considered on its own merits.
-----
The Role of the Victim
Criminal prosecution is essentially a contest between the state and the accused. The role of the victim is confined to that of an ordinary witness called to provide testimony and victim participation inadequate and victims feel alienated from the process. The perception of ordinary members of society in general, and victims of crime in particular, is that criminals enjoy more protections and more rights in law than the average law abiding citizen. This is created, in large measure, by a liberal constitutional make-up which has a Bill of Rights which aims to protect the rights of every individual, notwithstanding that the person might have committed a crime and that the system lacks adequate victim support strategies such as protecting victims from traumatisation. Inadequate pre-trial communication with victims is common and poor investigation and presentation of cases often occurs.
Contrary to belief, however, the legal system in general, and the Criminal Procedure Act in particular, does provide adequate means of participation and protection to victims of crimes as evidenced in the following provisions of the Act:
Victim Participation
Measures aimed at enhancing victim participation:
· Victim Charter
· Part 16 of the Prosecution Directives: see Handbook chapter 1.
· Institution of private prosecution is also viewed as a form of victim participation (s 7)
· Child justice Act for collective participation of the victim.
· S 105A/s 300 _ the victim is allowed by the prosecutor to contribute during the deliberations as to plea and sentence.
· Sexual Offences - victim provides victim impact report to assist in sentencing.
· S 299A _ in the case of certain offences, victim or family of victim have the right to give input on whether the perpetrator may be paroled
Victim protection
· Certain statutory provisions are aimed at promoting victim protection-where for example the accused is arraigned for summary trial in the High Court, the indictment should contain a list of names and addresses of potential state witnesses
· If it appears to the court that there is the likelihood of harm to witnesses, the witness shall testify behind closed doors
· A court may sometimes order that a witness testifies by means of closed circuit television
· A court may appoint an intermediary in some cases if it appears that a witness under the age of 18 years would be exposed to undue mental stress
· Any witness of the opinion that his or her safety may be threatened may apply to be placed under Witness Protection in terms of the Witness Protection Act 112 of 1998
· Part 16 of the Prosecution Directives:
· Prosecutors must at all times consider the safety of witnesses
· Voluntary witness protection is dealt with in terms of the Witness Protection Act 112 of 1998
· The Act provides that where a witness has reason to believe that safety is endangered the witness can apply for witness protection
· If a prosecutor has reason to believe that the safety of a witness is endangered he or she may with the consent of the witness apply for witness protection
· Where the interests of a witness is being threatened as stated in section 158(3)(e) the prosecutor can apply that the witness testify in terms of closed circuit television
· Requests for access to dockets should be refused where witnesses can be intimidated or threatened
· Sections 153 and 154 provide for in camera proceedings thus providing for the protection of witnesses
· S 144 (3) (a) (ii) _ omission of name of witness from list of witnesses in high court indictment
· S 153 (2) _ witness to testify in camera in case of potential harm
· S 158 (3) _ young witnesses to testify via CCTV to avoid potential harm eventuated by contact with court proceedings.
· Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007 _ procedures to assist victims of sexual offences
· Witness Protection Act 112 of 1998 _ safety of witnesses against potential harm or intimidation
---
Closed Circuit Television
A court may make an order only if facilities therefore are readily available or obtainable and if it appears to the court that to do so would -
(a) prevent unreasonable delay;
(b) save costs;
(c) be convenient;
(d) be in the interest of the security of the State or of public safety or in the interests of justice or the public; or
(e) prevent the likelihood that prejudice or harm might result to any person if he or she testifies or is present at such proceedings.
---
Requirements to be complied with by legal representatives of a child – SECTION 80 CJA
(1) A legal representative representing a child must-
(a) allow the child, as far as is reasonably possible, to give independent instructions concerning the case;
(b) explain the child's rights and duties in relation to any proceedings under this Act in a manner appropriate to the age and intellectual development of the child;
(c) promote diversion, where appropriate, but may not unduly influence the child to acknowledge responsibility;
(d) ensure that the assessment, preliminary inquiry, trial or any other proceedings in which the child is involved, are concluded without delay and deal with the matter in a manner to ensure that the best interests of the child are at all times of paramount importance; an
(e) uphold the highest standards of ethical behaviour and professional conduct.
---
Private prosecution by an individual on a certificate nolle prosequi
A private prosecution must be instituted and conducted in the name of the private prosecutor and all process must be issued in the name and at the expense of the private prosecutor. A private prosecution is reported in the names of the parties, eg Smith v Jones. A private prosecution shall proceed in the same manner as a public prosecution meaning that the accused will enjoy the same procedural rights. The accused enjoys the additional privilege that he may be brought before the court only by way of a summons in a lower court and an indictment in the supreme court.
· Locus standi of a private prosecutor
If the DPP has declined to prosecute, the following people may institute a prosecution in a competent court:
· Any private person who proves some substantial and peculiar interest in the issue of the trial arising out of some injury which he individually suffered in consequence of the offence;
· A husband, if the offence was committed in respect of his wife;
· The wife or child or, if none, any next of kin of any deceased person, if the death of such person is alleged to have been caused by the offence;
· The legal guardian or curator of a minor or lunatic, if the offence was committed against his ward.
Whether a person has substantial and peculiar interest, is a question of fact and law. The purpose of private prosecution is to reduce the temptation of taking the law into your own hands. A private prosecutor has the burden of proving his locus standi if it is disputed.
Mullins and Meyer v Pearlman 1917 TPD 639
Only persons who can prove that they have suffered actual damage as a result of the commission of the alleged offence are entitled to institute a private prosecution.
· The certificate nolle prosequi
No private prosecutor wishing to proceed in terms of Section 7 of the CPA may do so if he does not produce a certificate nolle prosequi. This certificate is signed by the DPP, in which he confirms that:
· he has examined the statements on which the charge is based; and
· he declines to prosecute at the instance of the state.
The DPP is not entitled to investigate whether the private prosecutor has locus standi. At the trial, the accused can raise lack of locus standi of the private prosecutor and if he can show that the certificate does not relate to the charges against him he is entitled to a discharge. The certificate shall lapse unless proceedings are instituted within 3 months of date of certificate.
---
Arrest by private person without warrant
(1) Any private person may without warrant arrest any person -
(a) who commits or attempts to commit in his presence or whom he reasonably suspects of having committed an offence referred to in Schedule 1;
(b) whom he reasonably believes to have committed any offence and to be escaping from and to be freshly pursued by a person whom such private person reasonably believes to have authority to arrest that person for that offence;
(c) whom he is by any law authorised to arrest without warrant in respect of any offence specified in that law;
(d) whom he sees engaged in an affray.
---
Articles that can be seized
Section 20 of CPA - State may seize certain articles
The State may, in accordance with the provisions of this Chapter, seize anything (in this Chapter referred to as an article) -
a. which is concerned in or is on reasonable grounds believed to be concerned in the commission or suspected commission of an offence, whether within the Republic or elsewhere;
b. which may afford evidence of the commission or suspected commission of an offence, whether within the Republic or elsewhere; or
c. which is intended to be used or is on reasonable grounds believed to be intended to be used in the commission of an offence.
The only exception relates to documents which are privileged and of which the holder of the privilege has not yet relinquished his privilege. Prinsloo v Newman
---
Police Bail in Section 59 (1)
Section 59 of CPA - Bail before first appearance of accused in lower court
(1) (a) An accused who is in custody in respect of any offence, other than an offence referred to in Part II or Part III of Schedule 2 may, before his or her first appearance in a lower court, be released on bail in respect of such offence by any police official of or above the rank of non-commissioned officer, in consultation with the police official charged with the investigation, if the accused deposits at the police station the sum of money determined by such police official.

Police bail is not possible in respect of offences referred to in Part II and III of Schedule 2 (ie treason, sedition, murder, rape, arson, kidnapping, robbery, theft, fraud and assault etc).
---
Prosecution Bail
''Prosecution bail'' may be granted only in the case of Schedule 7 offences, which exclude grave offences such as murder and rape, but include serious offences such as public violence, robbery housebreaking, culpable homicide, assault with the intention to commit serious bodily injury, and fraud or forgery where the amount involved is under R20 000

The crime of high treason, a schedule 2 offence is serious and is explicitly excluded by section 59.
Section 35(1)(f) of Constitution stipulates that everyone arrested for allegedly committing an offence, has the right to be released from detention, if the interests of justice permit, subject to reasonable conditions.
The discretion: An application for police bail should not be frustrated by an excessive amount and should not be refused unless there is substantial cause for such refusal. An action for damages will lie should police bail be refused on malicious grounds or where the police official simply refused to exercise his discretion - Shaw v Collins (1883) 2 SC 389.
Section 60(1)(a) provides that, subject to the provisions of section 50(6) and (7), an accused in detention is entitled to be released on bail at any stage before she is convicted for the offence in question, unless the court finds that it is in the interests of justice that she be kept in detention. 
The DPP can only lodge an appeal to a higher court (section 65A (1)(a)) against the decision of a lower court to release an accused on bail or against the imposition of a bail condition. An appeal against a higher court's decision to grant bail can also be lodged with the Supreme Court of Appeal-s65A(2)(a).
---
Refusal of bail in the interest of justice
Section 60(4) of CPA - Bail application of accused in court
The interests of justice do not permit the release from detention of an accused where one or more of the following grounds are established:
(a) Where there is the likelihood that the accused, if he or she were released on bail, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence; 
(b) where there is the likelihood that the accused, if he or she were released on bail, will attempt to evade his or her trial; 
(c) where there is the likelihood that the accused, if he or she were released on bail, will attempt to influence or intimidate witnesses or to conceal or destroy evidence; 
(d) where there is the likelihood that the accused, if he or she were released on bail, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system;
(e) where in exceptional circumstances there is the likelihood that the release of the accused will disturb the public order or undermine the public peace or security.
---
Discuss and describe the presumption of innocence applied in the law of criminal procedure
Criminal procedure does not deal with the detection, investigation and prosecution of criminals, but of suspects and Accused.
The presumption of innocence & legal guilt:
Due to the Presumption of innocence every person is innocent until:-
· Convicted by a court of law in compliance with the rules of evidence & criminal procedure. 
· Conviction is an objective and impartial pronouncement proving legal guilt in accordance with the principle of legality.
· Factual or moral guilt is not the same as legal guilt, conviction in any other way except legally may amount to vigilantism, mob trials and even anarchy.

The presumption of innocence as a statement of the prosecution’s burden of proof:
· Prosecution to prove every element of the crime. If a single element is not proved beyond a reasonable doubt the accused cannot be convicted.
· The onus of proof rests on the prosecution who must prove guilt beyond a reasonable doubt.
·  If the State does succeed in proving a prima facie case and the accused does nothing to disturb that case, prima facie proof may harden into proof beyond reasonable doubt and the accused may be convicted because there is nothing which produces a doubt in the court’s mind about the guilt of the accused.
· If the accused can make the court doubt reasonably that one of the required elements has been proved, he must be acquitted.
· Even if the State’s version is more probable than the accused’s, he will be acquitted if there is a reasonable possibility that his version may be true and it is not even necessary for the court to believe the accused.

The presumption of innocence and the nature of the alleged crime:
· Neither the prevalence nor offensiveness of the crime can disrupt the presumption of innocence. 
· Not convicting an innocent person far outweighs the public interest of bringing the perpetrators to justice.
· In Coetzee the Constitutional Court held, inter alia that the more serious the crime and greater the public interest in securing a conviction of the guilty the more important do constitutional protections of the accused become.

The right to silence
· Accused can never be forced to testify, he has the right to silence – privilege against self-incrimination. 
· Constitution guarantees the right of every arrestee to remain silent & not be compelled to make a confession or admission which could be used in evidence against him. As well as the right to remain silent & not to testify during the proceedings. 
· The root of this is that the subject is a full legal subject and not merely an object of enquiry. 
· A full legal subject is entitled to participate in his trial according to his own autonomous decisions and to be assisted. He cannot be tried if he is mentally unable to understand enough to participate meaningfully & communicate with his lawyer. 
· Many of the rights of accused persons can be traced to 
· The presumption of innocence
· The status of the accused as a legal subject. 
· Coupled with the notion of legality, that the state is not absolute but limited to the rule of law.
· No adverse inference should be drawn against his decision to remain silent or not to testify as 
· he may think that the state is weak and does not merit an answer or the court cannot be trusted
· if an element of crime has not been covered by prima facie proof the nothingness of the accused’s silence cannot logically fill the gap of the state’s case.
· May cause the conviction where the state has proved a prima facie case and the accused has remained silent, then the state’s evidence is uncontroverted and becomes proof beyond a reasonable doubt as the silence of the defence did not ‘disturb’ the state’s case. 
---
Extradition
Although extradition is not a method of securing the attendance of the accused at his trial, it is a way of ensuring that the accused is handed over to the authorities of another state in order to allow them to take the accused to the court of that state. In terms of international law principles, the government of every sovereign state has exclusive authority over everything happening within the borders of that state. Generally, it has no power to punish persons who have committed crimes in the area of jurisdiction of another state. Therefore, where a person commits a crime in one state and flees to another state and then fails to return of his own accord in an attempt to escape the consequences of his act, the state where the crime was committed is powerless to act.
Extradition makes provision for the person to be extradited to the state in whose area of jurisdiction the crime was committed, but states are not obliged to extradite criminals. An obligation to extradite can only come into being by agreement. A state may, however, if it deems it proper because of ties of friendship, extradite a criminal to a foreign state on that state’s request. The principles usually corresponding to extradition agreements are:
· Extradition is only granted in respect of serious crimes.
· A person is not extradited to a foreign state if he is charged with a crime of a political nature.
· A person is tried in the state to which he is extradited only for the crime in respect of which he has been extradited.
· Extradition is refused if the crime for which extradition is sought is punishable by the death penalty.
· An extradition agreement usually contains a ne bis in idem rule which corresponds with pleas of autrefois acquit and autrefois convict.
A person whose extradition is sought is brought before a Magistrate who then conducts an enquiry with a view to possible extradition.
---
Discuss the purpose, content and possible outcome of a preliminary inquiry that may be conducted in terms of the Child Justice Act	
Every child who is alleged to have committed a crime must undergo a preliminary inquiry.  
The exceptions to this general provision are provided in s 43 (3) (a) of the Act which states that the preliminary inquiry is dispensed with if the child has been diverted by the prosecutor, is below the age of 10 years or the matter has been withdrawn.
The child’s appearance at the preliminary inquiry constitutes his first appearance. (an adult’s first appearance is after arrest, summons or written notice to appear, both must however appear within 48 hours of arrest or such times specified in the summons or written notice)
In terms of s 43 of the CJA a preliminary inquiry is defined as an informal pre-trial procedure which has an inquisitorial nature and which may be held in a court or any other suitable place.  
The primary objectives of the inquiry are:
a. To consider the probation officer’s assessment report, especially for issues raised as to the criminal capacity, age determination and referral in terms of the Children’s Act 35 of 2005
b. To establish whether the matter can be diverted before trial (this is the second form of diversion)
c. To identify a suitable diversion option where diversion is ordered at the preliminary enquiry
d. To establish whether a matter should be referred to a children’s court under the Children’s Act 38 of 2005.  This will occur if under s 50 of the CJA the inquiry magistrate determines that the child is in need of care and protection as defined in s 150 of the Children’s Act.  The other circumstances in which such referral may occur is if the child does not live at his family home or in appropriate alternative care or if the alleged offence is one aimed at meeting the child’s need for food and warmth
e. To ensure all information relevant to the child is considered especially on the question of diversion  or placement
f. To ensure that the views of all those with an inters in the matter are taken into account
g. To encourage the participation of the child and his parents, guardian or other appropriate adult in decision making affecting the child
h. To determine the release or detention of the child pending the conclusion of the preliminary inquiry, the appearance of a child in the child justice court or referral to a children’s court
---
Name any five (5) relevant considerations for diversion as prescribed in terms of chapter 8 of the Child Justice Act, 75 of 2008 (ss 51-62) to be considered by the prosecuting authority in the case of a child offender after a preliminary inquiry or a trial (5)  

The following factors should be taken into account when considering diversion options;
1. Is the level appropriate to the crime alleged
2. The child’s cultural, religious and linguistic background must be taken into account
3. The child’s educational level, cognitive ability and domestic and environmental circumstances must be kept in mind
4. The option selected must be proportional to the circumstances of the child, the interest of society and the nature of the offence (similar to view in Zinn)  Section 55 goes further on this point and states that the diversion option selected, in order to strike a balance between child, community and offence:
a. May not be exploitative, harmful or hazardous to the child’s physical or mental health
b. Must be age and level of maturity appropriate
c. May not interfere with the child’s education or training
d. May not be structured in a fashion which results in it becoming elitist in that certain children are excluded from the option due to a lack of resources; and
e. Must be sensitive to the circumstances of the victim
5. In order to fulfill a worthwhile social and rehabilitive purpose a diversion program should:
f. Impart useful skills
g. Include restorative justice element
h. Include an element which facilitates the child’s realization of the consequences of his actions on the victim
i. Be presented in a location accessible to the child
j. Be structured in a manner which is multi-functional and capable of use for variety of crimes and offenders and be capable of being measured to ensure effectiveness
k. Be capable of equal application and access throughout SA
l. Involve parents, appropriate adults or guardians where necessary
---
Constitution and Excessive force
The previous s 49 (2) of the Act justified, in certain limited circumstances, the killing of a suspect who resists an arrest or who flees. The requirements for justifiable homicide were the following: 
· The arrester or person assisting in the arrest must have been authorised to arrest the suspect;
· The arrester or person assisting must have had reasonable suspicion that the suspect had committed a Schedule 1 offence; 
· The arrester or person assisting must have attempted to arrest the suspect; 
· The suspect must have been aware of the fact that the arrester or assistant tried to arrest him/her; 
· The suspect must have resisted the arrest or have taken flight; 
· There must have been no other way in which the suspect's resistance or flight could have been overcome or prevented; 
· The amount of force used must have been proportional to the seriousness of the offence.

In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.

The revised section 49 (2) of the Act stipulates that:
'If any arrester attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrester may, in order to effect the arrest, use such force as may be reasonably necessary and  proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrester is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds that
· The force is immediately necessary for the purposes of protecting the arrester, any person lawfully assisting the arrester or any other person from imminent or future death or grievous bodily harm;
· There is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or
· The offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.’ 
The revised section 49 (2) no longer distinguishes between Schedule 1 and other offences.
---
Discuss the standard of proof as well as the proof of previous convictions during the course of a bail application.
The burden and standard of proof in bail applications:
The standard of proof as set out in Section 60 (11) (a) and (b) is a civil one, namely proof on a balance of probability.
Proof beyond a reasonable doubt is not necessary because guilt or innocence in respect of the charge is not the issue.
Proof of previous convictions:
Unlike in ordinary criminal proceedings, previous convictions may be proved by the State in the course of a bail application.
In terms of Section 60 (11B)(a)(i) - The accused or his legal representative is also compelled to inform the court whether the accused has previously been convicted of an offence.
In terms of Section 60 (11B)(a)(ii) – Any charges against the accused must also be disclosed by him or his legal representative and there is also a duty to inform the court whether the accused has been released on bail pending those charges.
In terms of Section 60 (11B)(b) – Where the legal representative submits the required information, whether in writing or orally, the accused shall be required by court to declare whether he confirm such information or not.
---
Jurisdiction of SA courts in respect of offences committed outside of South Africa.
The general principle is that courts of the Republic will exercise jurisdiction with regard to offences committed on SA territory only. However there are exceptions to this principle. Discuss these exceptions. 
The exceptions apply with regard to the following offences:
(1) High treason
(2) A South African court will have jurisdiction to hear a charge of theft (which is a continuing offence) committed in a foreign state, not because it is regarded as theft in a foreign country but because an accused is regarded as continuing to appropriate the stolen object with the necessary intention in SA
(3) Offences committed on ships
(4) Offences committed on SA aircraft
(5) Offences committed on SA aircraft, wherever they might be and whether in the air or on land
(6) Offences committed on territory which is subsequently annexed to the Republic
(7) Offences committed by SA citizens in Antarctica are justiciable in SA. For the purposes of the administration of justice, Antarctica is deemed to be situated in the magisterial district of Cape Town 
(8) Occasionally SA courts may exercise jurisdiction in respect of offences committed beyond SA borders, on account of miscellaneous statutory provisions securing jurisdiction of our courts.
(9) Section 90 of ECT Act (Electronic Communication and Transaction Act) provides for example that a court in the Republic trying an offence in terms of this Act, committed elsewhere, has jurisdiction where the offence was committed by SA citizen or person with permanent residency in the Republic or a person carrying on business in the Republic.
(10) Embassies have traditionally been regarded as part of the territory of the state represented but this notion has fallen into disrepute over the years on account of malpractices eg harboring criminals.  The Vienna convention of 1961 provides for diplomatic immunity from criminal jurisdiction in countries where diplomatic agents represent their own states.  Diplomats, of course, remain subject to the jurisdiction of their home states.  Generally speaking it would appear as if domicile is accepted as the decisive test and that diplomats are regarded as remaining domiciled on the territory of the sending state.
---
Discuss the protection(s) extended by the Child Justice Act 75 of 2008 for the protection and safety of detained children. 
Section 28 of the Child Justice Act gives scope to the protection of children held in police custody.  A child detained in police custody:
a. Must be detailed with his like gender
b. Must be detained in conditions which take into consideration his particular vulnerability
c. Must be permitted visits by parents, guardians or other appropriate adults, legal representatives, social workers, probation officers, health workers, religious counsellors etc.
d. Receive appropriate health care and adequate food, water, blankets and bedding.
e. If a child is injured or suffers a health condition in custody, the complaint or observation of such must be recorded and reported to the station commissioner who must take appropriate action to ensure that the child receive the medical treatment necessary.
Section 36 of the Child Justice Act states that any evidence obtained by the probation officer during assessment may only be used during the preliminary inquiry and is inadmissible during a bail application, plea, trial or sentencing procedure.  
Section 37 (2) stipulates that the assessment of the child must take place in an area conductive to privacy.
Section 38 determines who may be present at the assessment of the child.  These stipulations guarantee the right to privacy during the assessment period.
---
Discuss the validity of the following statement "A free system of evidence applies during formal bail applications in South African law" 
The strict rules of evidence applicable in criminal proceedings are relaxed for purposes of bail applications.
Hearsay evidence is admissible. However a careful assessment of such evidence is necessary.
The court may, for instance, refuse to accept hearsay evidence of an informant which is provided by the investigating officers – Maqungu v Assistant Magistrate, Whittlesea
Bail applications are, as a rule, urgent in nature.  Hence ex parte statements (oral statements made by the defense and prosecution from the bar) may be received in order to expedite the hearing at the quickest possible time.  Affidavits may as a rule, be submitted by the State and the defense in order to expedite the proceedings.
Affidavits carry more weight than statements from the bar.  However, the probative value of affidavits is less than that of oral evidence.
---
Preparatory Examination vs Summary Trial
A trial referred to as a summary trial when:
1. it is not preceded by a preparatory examination.
2. the DPP may designate any Court which has jurisdiction as the forum of the summary trial.
3. the accused will be brought before the court and the trial will commence.
A Preparatory Examination is
1. a criminal proceeding which is not a trial because the final decision lies with the DPP and not the court.
2. an examination held before a Magistrate to determine whether the evidence presented justifies a trial before a superior.
---
Discuss the pleas in a Magistrates Court on a charge justiciable in the Regional Court
When the accused appears in the Magistrates’ Court and the alleged offence may be tried by a Regional Court but not by a Magistrates’ Court, or the prosecutor informs the court that he is of the opinion that the offence is of such a nature that it merits punishment in excess of the jurisdiction of the Magistrates’ Court, the prosecutor may put the relevant charge and any other charge to the accused, who shall be required by the Magistrate to plead to it – Section 112A of CPA.
If the accused pleads not guilty, the Magistrate may question him in terms of Section 115 and then commit him for a summary trial to the Regional Court. 
If the accused pleads guilty, he is questioned in terms of Section 112 and if the Magistrate is satisfied that the accused is guilty, will referred him to the Regional Court for sentencing. 
Should the Magistrate not be satisfied, he will enter a plea of not guilty and submit the accused for summary trial to a Regional Court, where he will be asked to plead afresh at the subsequent trial, irrespective of whether he pleaded in the Magistrates’ Court.
---
Captain B, the investigating officer in a murder case, receives the registration number of a motor vehicle that was seen near the murder scene at the time when the incident took place. Captain B decides to follow up on the information and visits the home address of Y, the registered owner of the motor vehicle.
(i) Discuss the powers of Captain B under sections 26 and 27 of the Criminal Procedure Act when he arrives at Y's home. (6)
 (i)	s26 - Entering of premises for purposes of obtaining evidence
Where a police official in the investigation of an offence or alleged offence reasonably suspects that a person who may furnish information with reference to any such offence is on any premises, such police official may without warrant enter such premises for the purpose of interrogating such person and obtaining a statement from him: Provided that such police official shall not enter any private dwelling without the consent of the occupier thereof.
s27 Resistance against entry or search
1. A police official who may lawfully search any person or any premises or who may enter any premises under section 26, may use such force as may be reasonably necessary to overcome any resistance against such search or against entry of the premises, including the breaking of any door or window of such premises: Provided that such police official shall first audibly demand admission to the premises and notify the purpose for which he seeks to enter such premises.
2. The proviso to subsection (1) shall not apply where the police official concerned is on reasonable grounds of the opinion that any article which is the subject of the search may be destroyed or disposed of if the provisions of the said proviso are first complied with.
(ii) Y admits that he visited his mother who lives next to the premises where the murder took place. However, Y is not very cooperative and he informs Captain B that he does not want to get involved in the matter. He also refuses to make any statement. Captain B is convinced that Y has information that could assist him in solving the case. What steps may Captain B take to obtain information from Y? Discuss in detail. (7)
(ii) s41 - Name and address of certain persons and power of arrest by peace officer without warrant
1. A peace officer may call upon any person-
(a) whom he has power to arrest;
(b) who is reasonably suspected of having committed or of having attempted to commit an offence;
(c) who, in the opinion of the peace officer, may be able to give evidence in regard to the commission or suspected commission of any offence,
to furnish such peace officer with his full name and address, and if such person fails to furnish his full name and address, the peace officer may forthwith and without warrant arrest him, or, if such person furnishes to the peace officer with a name or address which the peace officer reasonably suspects to be false, the peace officer may arrest him without warrant and detain him for a period not exceeding twelve hours until such name or address has been verified.
A summons can be used in terms of section 205 to bring a person before a court. The person can obviously decide to cooperate with the state voluntarily, and if he answers questions to the satisfaction of the prosecutor or the DPP, he no longer has to appear before the court.
As B is convinced that Y has information that could assist him in solving the case. B may arrest Y without warrant for refusal to cooperate.  Further B may issue a summons in terms of section 205 to for Y to appear in court and divulge information relating to the case.
---
Discuss the risks and factors which must be considered by a court when deciding a bail application. (15) 
The release of the accused of bail shall be granted if such release is in the interest of justice.
In terms of Section 60 (4), the refusal to grant bail and the detention of an accused in custody shall be in the interest of justice where one or more of the following grounds are established (It was held in Dlamini that these guidelines were constitutional):
a) In terms of Section 60 (4) (a) - where there is the likelihood that the accused, if released, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence
i. In this regard the court may consider (s 60 (5)) the degree of violence implicit in the charge, any threats issued by the accused (Ex parte Nkete), any resentment harboured by the accused, any disposition to violence, any disposition of the accused to commit offences, the prevalence of a particular type of offence, any evidence of previous offences, any other factor
b) In terms of Section 60 (4) (b) – where there is the likelihood that the accused , if released, will attempt to evade his trial
i. In this regard the court may consider (s 60 (6) – as confirmed in Letoana) the emotional, family, community or occupational ties of the accused, the assets of the accused, the means and travel documents held by accused, the extent to which the accused can afford to forfeit the amount of bail, the question of extradition, the nature and gravity of the charge, the strength of the case against the accused, the nature and gravity of punishment, the binding effect and enforceability of bail conditions, any other factor
c) In terms of Section 60 (4) (c) – where there is the likelihood that the accused , if released, will attempt to influence or intimidate witnesses or to conceal or destroy evidence
i. In this regard the court may consider (s 60 (7) – in Hlongwa it was held that bail can be refused if there is a reasonable possibility that he would tamper with one or more state witnesses if released) the familiarity and identity of the witness (Acheson), whether witness have already made statements and agreed to testify, the relationship between the witness and accused (Ex parte Taljaard), whether the investigations have already been completed, how effective and enforceable the bail conditions prohibiting communications are like to be, the likelihood of access to evidentiary material, the ease with which such material could be concealed or destroyed, any other factor
d) In terms of Section 60 (4) (d) – where there is the likelihood that the accused , if released, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system
i. In this regard the court may consider (s 60 (8)) the false supply of information knowingly provided, whether another charge is pending, any previous failure on the part of the accused to comply with bail conditions, any other factor
e) In terms of Section 60 (4) (e) – where in exceptional circumstances there is the likelihood that the accused will disturb the public order or undermine the public peace of security
i. In this regard the court may consider (s 60 (8A)) whether the nature of the offence will induce a sense of shock or outrage in the community, whether this may lead to an outrage, the safety of the accused is in jeopardy, whether the sense of peace and security of the public will be undermined, any other factor
f) In terms of Section 60 (9) – the personal freedom of and possible prejudice to an accused
i. In this regard the court may consider the period for which the accused have already been in custody, the probable period of detention to conclude trial, the reason for delay, the financial loss the accused may suffer, any impediment to the preparation of the accused’s defence, the accused’s state of health, any other factor
---
Distinguish between the accusatorial and inquisitorial systems of law. To which system does South Africa essentially adhere? (6)
Difference between the two procedures lies in the functions of the parties.
Accusatorial Procedure:
· e.g. Anglo-American systems and SA (although witness can be called by the judge and  procedure of questioning contains inquisitorial elements)
· Judge is in the role of detached umpire who should not enter the argument between the prosecution and defence for fear of becoming partial or loosing perspective.
· Police primary investigative force passing evidence to prosecutor in file format who then becomes the dominus litis.
· Prosecution decides on appropriate charges, court etc.
· Trial is in the form of a contest between two theoretically equal parties.
Inquisitorial Procedure:
· e.g. France
· Judge is master of proceedings (dominus litis) – he actively conduct | controls the search for the truth by dominating the questions of witnesses | accused. 
· After arrest: accused questioned by judge not police. 
· In trial judge primarily does the questioning and not the counsel for defense.
---
Discuss the procedure after arrest including the extensions in terms of section 50(1)(d) of the 48-hour period
The arrestee has to be brought to a police station as soon as possible after his/her arrest and that he be detained by the police for a period not exceeding 48 hours.
The custody envisaged by section 50 consists of two periods: the first is that period following the arrest but before the arrival at the police station, while the second is that period after he has been brought to the police station. It is the first period that is governed by the words as soon as possible.

If an arrestee is not released because no charges are to be brought against him (eg where the police discover that he is indeed innocent), he may not be detained for longer than 48 hours unless he is brought before a lower court, which is called the first appearance.

The 48 hour rule is considerably extended by Section 50(1)(d)(i) – (iii) the CPA, which provides that if the 48 hour period expires:
(a) on a day which is not a court day, or after 16h00 on a court day, then the 48 hour period is deemed to expire at 16h00 on the next court day (eg arrested Wednesday 18h00, expires Monday 16h00);
(b) on a court day before 16h00, then period expires at 16h00 on such court day;
(c) at a time when the arrestee is outside the court’s area of jurisdiction and is in transit to court, then period ends at 16h00 on next court day after he is brought into court’s area of jurisdiction;
(d) at a time when arrestee cannot be brought to court because of his physical illness or other physical condition, court can order that he be detained (eg at hospital) for as long as is necessary for him to recuperate so as to prevent abuse.  Court day is a day on which the court is sitting (ie Monday to Friday).
If the 48 hour period expires on a day when the periodical court is not in session, an arrested person should be brought before a district court which has jurisdiction over the area of the periodical court.
If the accused is held for more than 48 hours, his detention is unlawful and his escape will then not be unlawful. The police may release certain arrestees before the 48 hour period lapses.

If the 48-hour period only expires on Friday at 18:00, namely after 16:00, it is deemed to expire only on Monday 16:00. Their detention is therefore lawful.
The police official may grant bail, which is known as police bail which may not be unreasonably withheld.
In Mahlongwana it was held that it is unlawful to keep an arrestee overnight in a police van if the police cells are full.
---
Arrest without warrant
In terms of s 40 every peace officer may, without a warrant, arrest: 
(1) Any person who commits or attempts to commit any offence in his presence.
(2) Any person whom he reasonably suspects of having committed an offence referred to in the First Schedule, other than the offence of escaping from lawful custody.

In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.

The fundamental principles decided on by the Constitutional Court and the Supreme Court of Appeal in Walters and Govender respectively are still valid and these principles are reflected in the new amendments.  
The principles laid down by the Constitutional Court in the Walters case are the following: 
(1) The purpose of arrest is to bring before court for trial persons suspected of having committed offences.  
(2) Arrest is not the only means of achieving this purpose, nor always the best.
(3) Arrest may never be used to punish a suspect. 
(4) Where arrest is called for, force may be used only where it is necessary in order to carry out the arrest. 
(5) Where force is necessary, only the least degree of force reasonably necessary to carry out the arrest may be used. 
(6) In deciding what degree of force is both reasonable and necessary, all the circumstances of the  offence the suspect is suspected of having committed must be considered;  the force must be proportional in all these circumstances must be taken into account, including the threat of violence the suspect poses to the arrester or others, and the nature and circumstances.
(7) Shooting a suspect solely in order to carry out an arrest is permitted in very limited only.
(8) Such shooting is not usually permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later.
(9) These limitations in no way detract from the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person.
---
What is the role of the court in a bail application?
A court hearing a bail application should not act as a passive umpire.  A bail application is inquisitorial in nature. In Mauk 1999 (2) SACR 479 (W), the court addresses the role of the prosecutor and concludes that the court will not allow the state to assume a passive role in bail applications in the hope that the accused would be unable to comply with the burden of proof or disproof concerned in the case. The state must give the accused a reasonable chance to deal with the matter, for example by granting access to the police dossier. However, note the provisions of section 60(14) which provide the opposite
The manner in which evidence is gathered by the court
The strict rules of evidence applicable in criminal proceedings are relaxed for purposes of bail applications.
Hearsay evidence is admissible. However a careful assessment of such evidence is necessary.
The court may, for instance, refuse to accept hearsay evidence of an informant which is provided by the investigating officers – Maqungu v Assistant Magistrate, Whittlesea
Bail applications are, as a rule, urgent in nature.  Hence ex parte statements (oral statements made by the defense and prosecution from the bar) may be received in order to expedite the hearing at the quickest possible time.  Affidavits may as a rule, be submitted by the State and the defense in order to expedite the proceedings.
Affidavits carry more weight than statements from the bar.  However, the probative value of affidavits is less than that of oral evidence.
Discuss the standard of proof as well as the proof of previous convictions during the course of a bail application.
The burden and standard of proof in bail applications:
The standard of proof as set out in Section 60 (11) (a) and (b) is a civil one, namely proof on a balance of probability.
Proof beyond a reasonable doubt is not necessary because guilt or innocence in respect of the charge is not the issue.
Proof of previous convictions:
Unlike in ordinary criminal proceedings, previous convictions may be proved by the State in the course of a bail application.
In terms of Section 60 (11B)(a)(i) - The accused or his legal representative is also compelled to inform the court whether the accused has previously been convicted of an offence.
In terms of Section 60 (11B)(a)(ii) – Any charges against the accused must also be disclosed by him or his legal representative and there is also a duty to inform the court whether the accused has been released on bail pending those charges.
In terms of Section 60 (11B)(b) – Where the legal representative submits the required information, whether in writing or orally, the accused shall be required by court to declare whether he confirm such information or not.
---
Discuss the substantive consequences of unlawful action by the authorities. 
· Substantive law comprises legal rules determining the rights and duties of individuals and the State; and both private and public law are part of substantive law. 
· Substantive criminal law determines the prerequisites for criminal liability and prescribes the elements of various specific crimes. It also attaches a sanction to the breach of its prohibitions. However, the mere threat of criminal sanctions would serve no purpose; therefore the measures to enforce these sanctions are provided by the adjectival law.
· Adjectival law puts substantive criminal law into action and the rules of criminal procedure form part of adjectival law.

Substantive-law consequences of unlawful action by the authorities
This aspect is governed partly by s 28. In terms of s 28(1) a police official commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding six months:
· When he acts contrary to the authority of a search warrant issued under s 21 or a warrant issued under s 25(1); or
· When he, without being authorised thereto, searches any person or container or premises or seizes or detains any article; or
· Performs any act contemplated in s 25(1).
Section 28(2) affords the person who is aggrieved by an unlawful search or seizure the right to claim compensation in respect of the damage suffered.
The application may be brought upon the conviction of the provider of the false information of perjury.
Such compensation may be claimed at the instance of the wronged party or on application by the prosecutor acting on the instructions of such person.
In the course of such application the provisions of s 300 of the CPA shall mutatis mutandis apply with reference to the award.
This provision in s 28(2) applies even to a police official who is held criminally liable in terms of s 28(1), who becomes subject to the order for compensation, in addition to whichever sentence he may receive from the court.
---
Discuss the ascertainment of the bodily features after arrest. (8)
(1) The obtaining of data through finger, palm and foot-printing, conducting identity parades, ascertaining of bodily features, taking of blood samples and taking of photographs are matters regulated by s 37 of the CPA.
(2) Only suspects or accused persons or convicted persons may be finger, palm or foot-printed.
(3) Only medical or nursing staff may take blood samples.
(4) In terms of s 335B a medical examination may, in certain circumstances be conducted on a minor even without the permission of his parents or guardian.
(5) A person's handwriting is the creation of a learned ability and cannot be described as a bodily feature or characteristic.
(6) In terms of common-law principles, a person may be subjected to a 'voice identification parade'.
(7) It is impermissible to administer the so-called 'truth serum'.
(8) In terms of s 37, the data obtained from a suspect have to be destroyed if such person is acquitted or criminal proceedings;are not continued.
(9) Section 37 should be read in conjunction with ss 10 and 12(1) and (2) of the Constitution. Section 10 recognises the right to respect for and protection of the dignity of the individual. Section 12(1) protects the freedom and security of the person and prohibits degrading treatment of the individual. Section 12(2) protects the right to security in and control over one's body.

In Huma 1996 (1) SA 232 (W) it was held that the taking of fingerprints does not violate the accused's right to remain silent or his right to have his dignity respected and protected.

In Minister of Safety and Security and Another v Xaba 2003 (2) SA 703 (D) the applicants applied for the confirmation of a rule nisi which would declare the second applicant, a police officer, to be entitled to 'use reasonable force, including any necessary surgical procedure performed by medical doctors' to remove a bullet lodged in the respondent's thigh, and directing the respondent to subject himself to the procedure, failing which the Sheriff was to furnish the necessary consent on his behalf. It appeared that the respondent was a suspect in a motor-vehicle hijacking case and that the police believed the bullet would connect him with the crime. The respondent refused to undergo the procedure.

The applicants relied on s 27 of the CPA which deals with legitimate use of force by police in the event of resistance against search or seizure, and s 37, which deals with police powers in respect of prints and bodily features of the accused. Section 37(1)(c) authorises a 'police official' to 'take such steps as he may deem necessary in order to ascertain whether the body of a person ... has any mark, characteristic or distinguishing feature or shows any condition or appearance; provided that no police official shall take any blood sample'. Section 37(2)(a) allows 'any medical officer of any prison or any district surgeon or, if requested thereto by any police official, any registered medical practitioner or registered nurse' to 'take such steps, including the taking of a blood sample, as may be deemed necessary to ascertain whether the body of any person ... has any mark, characteristic, or distinguishing feature or shows any condition or appearance'.

The contention was, therefore, whether the search and seizure provisions of the CPA (ss 20-23 and 27) gave only powers of search to 'police officials' and 'peace officers, or whether or not they were capable of performing, or entitled to perform surgery and to delegate such powers of search.
The court held that since a police official was not entitled to search a suspect by operating on his leg, he could not use the reasonable force authorised by s 27 to do so. Since he could not delegate his power to search, he could not ask a doctor to do it instead.

---
Discuss the distinction between the withdrawal of a charge and the stopping of a prosecution.     
The prosecuting authority has the authority to withdraw a charge before the accused has pleaded to such a charge in terms of s 6 of CPA.  The accused is in these circumstances not entitled to a verdict of acquittal.  He may be prosecuted again on the same or related charges for example where new evidence is found.  

A prosecutor may withdraw a charge without the consent of his DPP.  The reason for this is that a DPP, if dissatisfied with the prosecutor’s withdrawal of the charge, may charge the accused afresh.  Before an accused pleads, the prosecution can also withdraw a summons and issue another – Woman v Springs Town Council.  

A DPP may at any time after an accused has pleaded, but before conviction stop the prosecution in respect of that charge.  If this is done, the accused is entitled to an acquittal in terms of s 6 (b) of the CPA.  This means that in any subsequent prosecution in respect of the same facts, the accused can successfully rely on a plea of previous acquittal (autrefois acquit).  

However, a public prosecutor may not stop a prosecution without the consent of the DPP or any person authorized thereto by such a DPP as is clear in s 6 (b) of CPA, Van Wyk 1981.  The mere fact that a prosecutor indicates to the court that on the evidence as presented in court he is unable to support a conviction, does not amount to a stopping of the prosecution – Bopape
---
Discuss the right to legal assistance in the pre-trial stage of the criminal process.
The rights of a detained person to choose and consult with a legal practitioner and to be promptly informed of this right, is now entrenched in s 35(2)(b) of the Constitution and s 73(1) of the CPA. A person who has been arrested is in detention from the moment of his arrest and therefore immediately qualifies for this right. Further, the accused may exercise this right at any stage during his detention, whether before, during or after the trial - Melani 1996 (1) SACR 335 (E). The right of a detained person to be informed of this right not only requires the State to inform him at the time of arrest of this right, but also at every further stage of the investigation into the alleged offence where his co¬operation is sought, such as when he is being questioned, a statement is taken from him, he makes a confession or is required to take part in an identification parade. The right to legal representation includes the right to confidentiality during consultation with the legal practitioner. A detainee therefore has the right to consult with his legal adviser without the conversation being overheard - Mokoena v Commissioner of Prisons 1985 (1) SA 368 (W).

The right to legal representation in criminal trials is universally recognised in most civilised societies. This fundamental right of an accused is inherent in the principle that an accused is entitled to a fair trial.
---
Discuss the terms 'reasonable suspicion, 'reasonable grounds' and 'reasonably necessary'. (10) 
Although it would be impossible to lay down any hard and fast rules in this regard, the guidelines below may be followed:
1. The requirement of reasonableness may be described as a requirement that there be 'reasonable grounds' from which a certain inference can be drawn. It can for instance only be said that force is 'reasonably necessary' to achieve a certain goal, if there are 'reasonable grounds' to believe that such force is actually necessary to achieve the goal. A person can furthermore only be said to have a 'reasonable suspicion' that a certain state of affairs exists, if he has 'reasonable grounds' to believe that state of affairs exists.
2. A person will only be said to have 'reasonable grounds' to believe orsuspect something or that certain action is necessary if:
· he really 'believes' or 'suspects' it
· his belief or suspicion is based on certain 'grounds'
· in the circumstances and in view of the existence of those 'grounds, any reasonable person would have held the same belief or suspicion.
3. The word 'grounds' as it is used here, refers to 'facts'. This means that there will only be 'grounds' for a certain suspicion or belief if the suspicion or belief is reconcilable with the available facts. The existence or otherwise of a 'fact' is objectively determined - Van Heerden 1958 (3) SA 150 (T) at 152 and Nell 1967 (4) 5A 489 (SWA) at 494. This means that one will have to look at the facts as they really are, and not as someone may 'think they are'. To determine what the facts really are, a person will make use of his five senses. This means that the person will determine the true facts by looking, hearing, smelling, touching and tasting.
4. Once a person has established what the facts really are, he will evaluate them and make an inference from those facts with regard to the existence or otherwise of other facts, which he is at the time, for whatever reason, unable to establish. This means that he will consider the true facts and will then decide whether the true facts are in his view sufficient to warrant a belief that the other facts also exist - cf Mnanzana 1966 (3) SA 38 (T) at 43.
5. Once he has made the inference that the other facts exist, it can be said that the person himself 'believes' or 'suspects' that such facts exist.
6. However, the mere fact that a certain person believes or suspects that certain facts exist is not sufficient to regard his belief as one based on 'reasonable grounds' as required by law.
This will only be the case if it can be said that any reasonable person would have held the same belief or suspicion in the circumstances. These words 'any reasonable person, as they are used in this regard, refer to any other person who has more or less the same background knowledge' (such as training and experience) as the person who actually entertains the belief or suspicion.
7. A person can therefore be said to have 'reasonable grounds' to believe or suspect something if he actually believes or suspects it, his belief or suspicion is based on facts from which he has drawn an inference, and if any reasonable person would, in view of those facts, also have drawn the same inference. This is a factual question that will have to be answered with reference to the factual circumstances that are present in each case.
---
Absence owing to misconduct
The first exception is the trial of an accused in his absence owing to misconduct. It is necessary to remove an accused from the court if he misbehaves during the trial since he can actually prevent the court from deciding his guilt on the charge in question by making it impossible for the court to continue with the trial. Such a situation would be untenable because it is essential for the proper administration of justice that dignity, order and decorum characterise all proceedings of the court. 

Flagrant contempt in court for all basic standards of proper conduct is inadmissible, which is why provision has been made in the Act for the removal of the accused and the continuation of the trial in his absence. Presiding officers have discretion in this regard. Nevertheless, as noted in the handbook, the removal of the accused is the resort when all other remedies have failed. The accused has only himself to blame for his absence at the trial and the forfeiture of his constitutional rights. These rights can, however, be regained by behaving properly and with the requisite decorum and respect towards the court in particular and the judicial institution in general.
---
Discuss the compounding of minor offences and explain the difference between compounding offences and the admission-of-guilt fine.
The purpose of the admission-of-guilt fine, according to section 57 is, firstly, to help the accused to avoid appearing in court and, secondly, to avoid the possibility of the courts being swamped by trials that could otherwise be finalised by this simple procedure (admission-of-guilt fines). Note that an admission of guilt can also be granted to an accused who is awaiting trial while in detention and has already appeared in court on a minor charge (see s 57A). Admission-of-guilt fines are usually only granted for minor offences. The accused must be prepared to pay the fine voluntarily and thereby relinquish the right to confrontation.

In the case of admission-of-guilt fines, the prosecution is instituted at the moment when the summons is issued against the accused. The accused must choose between paying or not paying the fine. If he pays the fine, it serves to indicate that he prefers to be absent at the actual conviction and sentencing.
On the other hand, in the case of a spot fine, the payment of a sum of money (note that the word ``fine'' is completely inappropriate here) is intended to prevent the institution of criminal proceedings.
---
X, a policeman, sees Z breaking street-lights by throwing stones at them When X accosts Z, he hits X with a baton X informs Z that he intends arresting Z but Z runs away X pursues him and unable to overtake him, fires a shot at Z, Z is killed in order to justify his actions, X invokes "his rights in terms of s 49 of the Criminal Procedure Act".   Discuss fully according to relevant case law, principles and rules of the criminal procedure whether or not X's actions were procedurally regular	(13)
X used deadly force in this scenario. X could either be a police official or a private individual, therefore we have to establish whether X is “an arrestor” according to section 49(a) and complies with the provisions of section 40 or section 42.
Definition in terms of s 49
(1) 	For the purposes of this section -
(a) 	'arrestor' means any person authorised under this Act to arrest or to assist in arresting a suspect; and
In terms of s 40 every peace officer may, without a warrant, arrest: 
(1) Any person who commits or attempts to commit any offence in his presence.
(2) Any person whom he reasonably suspects of having committed an offence referred to in the First Schedule, other than the offence of escaping from lawful custody.
In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.
The fundamental principles decided on by the Constitutional Court and the Supreme Court of Appeal in Walters and Govender respectively are still valid and these principles are reflected in the new amendments.  The principles laid down by the Constitutional Court in the Walters case are the following: 
· The purpose of arrest is to bring before court for trial persons suspected of having committed offences. 
· Arrest is not the only means of achieving this purpose, nor always the best.
· Arrest may never be used to punish a suspect. 
· Where arrest is called for, force may be used only where it is necessary in order to carry out the arrest. 
· Where force is necessary, only the least degree of force reasonably necessary to carry out the arrest may be used. 
· In deciding what degree of force is both reasonable and necessary, all the circumstances of the  offence the suspect is suspected of having committed must be considered;  the force must be proportional in all these circumstances must be taken into account, including the threat of violence the suspect poses to the arrester or others, and the nature and circumstances.
· Shooting a suspect solely in order to carry out an arrest is permitted in very limited only.
· Such shooting is not usually permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later.
· These limitations in no way detract from the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person.
The revised section 49 (2) of the Act stipulates that:
'If any arrester attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrester may, in order to effect the arrest, use such force as may be reasonably necessary and  proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrester is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds that
· The force is immediately necessary for the purposes of protecting the arrester, any person lawfully assisting the arrester or any other person from imminent or future death or grievous bodily harm;
· There is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or
· The offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.’ 
Requirements for the use of force:
The following requirements must be met before an arrester may use force in order to affect the arrest:
(1) The person to be arrested must have committed an offence. If the arrester is doing so on the suspicion that the suspect has committed an offence, the suspicion must be reasonable.
(2) The arrester must be lawfully entitled to arrest the suspect. 
(3) The arrester must attempt to arrest the suspect.
(4) The arrester must have the intention to arrest the suspect and not to punish him.
(5) The suspect must attempt to escape by fleeing or offering resistance.
(6) The suspect must be aware that an attempt is being made to arrest him or in some way be informed of the intention and continue to flee or resist arrest.
· The arrester can’t take it for granted that arrestee knows somebody is attempting to arrest him - Barnard (van with exploding noises)
(7) There must be no other reasonable means to affect the arrest.
(8) The force used must be directed against the suspected offender.
· If there are several people in a car, you can’t shoot indiscriminately.
(9) The degree of force that may be used to affect the arrest must be reasonably necessary and proportional in all the circumstances.
In this case: in order for X to have acted lawfully and to claim the protection afforded by section 49 (2), X must meet the conditions of section 49 (2):
· X must attempt to arrest suspect Z; 
· Z must resist, flee or both; 
· Z must realise that an attempt to arrest him is made by X; 
· It must be impossible to arrest Z without using force; 
· X may use force only if it is reasonable and proportional in the particular set of circumstances.
Conclusion:  
Based on the above provisions of the CPA Z was fleeing and resisting arrest for allegedly committing a crime. X will not be afforded the protection of the amended section 49 because the force used was not reasonable and necessary and proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing.
---
What is meant by the statement that individual constitutional rights can only be restricted if the limitation is reasonable, justifiable and in proportion to the purpose of the limitation?
Section 36 – Limitation of Rights:
(1)	The right in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including;
(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose. 
(2)	Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Constitution.  
The fact that such encroachment is allowed does not mean, however, that the rights of the individual can simply be ignored. On the contrary, much value is attached to the rights of the individual that all delegated powers that could make inroads on those rights must be seen as exceptions, and that such powers may therefore only be exercised under narrowly circumscribed conditions for which explicit provision is made by law. Such encroachment may also be reviewed by the court to determine whether it conforms to the requirements of the Constitution.
In Hammer, an 18-year old prisoner wrote a letter from prison to his mother and, without enclosing it in an envelope, handed it over to the police to be posted. The letter was then read by the police without the prisoner's consent and was given to the DPP for a prosecution. The court decided that a policeman or other person with statutory authority who intercepted and read another person's correspondence without that person's permission was committing the offence of crimen iniuria. 

When a person who exercises the powers for which explicit provision is made in legislation,  and acts within the limits laid down by such legislation, may invoke the justifying grounds of ``legal authority'' or ``official capacity'' if she is charged with a crime as a result of exercising the said powers.
---
Write short notes on the duty to inform the accused of his or her right to legal representation during the trial
The duty to inform the accused of this right
A right is of no use to a person if he is not aware of it and the Constitution accordingly provides in Section 35(2)(b) that he must be informed promptly of the right. A judicial officer thus has a duty to inform an unrepresented accused that he has the right to be legally represented. A judicial officer must explain this right and point out to the accused that he has the right to be legally assisted by a legal representative with whom he can communicate in his own language.
Radebe 1988 (1) SA 191 (T) & Mabaso 1990 (3) SA 185 (A)
A failure on the part of the judicial officer to inform an unrepresented accused of his legal rights, including the right to legal representation, can lead to a complete failure of justice.
To inform the accused A of his right would be worthless if he is too poor to afford it. The Constitution requires that an accused must be informed promptly that he is entitled to have legal representation appointed for him at State expense if substantial injustice would otherwise result.
The court pronounced in Rudman and Mthwana that a presiding officer has a duty to inform an unrepresented accused of his right to legal representation under common law.
Hlantalala v Dyanti 1999 (2) SACR 541 (SCA)
The court decided that a clear distinction must be drawn between the constitutional right to retain legal counsel at state expense when material injustice would arise without it, and the common law right to representation, which entails the right to be informed about it, as well as the right to apply to the Legal Aid Board for legal assistance and for the opportunity to retain legal assistance. A legal officer is duty bound to inform the accused about this in virtue of his common law right to legal representation. The court did not decide the position with regard to the duty of a judge concerning the constitutional right (because the court found that the common law right had been violated), but Unisa suggest that the accused also has to be informed of the content of the constitutional right.
With regard to the question whether the presiding officer had a duty to inform the accused not only of his right to legal representation, but also of his right to legal assistance, the court referred with approval to the verdict in Radebe where it was decided that the content of the common law right to legal representation required that, under suitable circumstances, the court was obliged also to inform the accused that he was entitled to apply to the Legal Aid Board for legal assistance. The court decided that where the presiding officer failed to inform the accused of his common law right to legal representation, an irregularity might arise.
This irregularity does not in itself result in an unfair trial. The primary question to be resolved is whether the conviction has been affected by the irregularity. The accused will have to show on appeal or review that the irregularity resulted in a failure of justice.
Irregularity = Failure of Justice Test
Where the accused suffers no prejudice, no failure of justice has been caused, just as there will be no injustice if the accused would have been found guilty all the same, regardless of the irregularity and even if the presiding officer did not neglect to inform the accused of his common law right to legal representation.
The duty to afford the accused an opportunity to obtain legal representation
The court must always consider an application by an accused for a postponement in order to enable him to obtain legal representation, as refusal to grant the postponement might amount to an irregularity. If the accused’s legal representative withdraws from the case, the court should ask him whether he wishes to have the opportunity to instruct another legal representative or whether he is ready to undertake his own defence. Failure to do so is irregular and invalidates the proceedings.
However, if the accused is given ample opportunity to obtain legal representation and he doesn’t, he then can’t attack the proceedings unless he has an acceptable explanation for his failure. If a failure by the court to allow a postponement is found to be irregular, the conviction will be set aside.
---
Discuss the right to legal assistance in the pre-trial stage of the criminal process.
The rights of a detained person to choose and consult with a legal practitioner and to be promptly informed of this right, is now entrenched in s 35(2)(b) of the Constitution and s 73(1) of the CPA. A person who has been arrested is in detention from the moment of his arrest and therefore immediately qualifies for this right. Further, the accused may exercise this right at any stage during his detention, whether before, during or after the trial - Melani 1996 (1) SACR 335 (E). The right of a detained person to be informed of this right not only requires the State to inform him at the time of arrest of this right, but also at every further stage of the investigation into the alleged offence where his co¬operation is sought, such as when he is being questioned, a statement is taken from him, he makes a confession or is required to take part in an identification parade. The right to legal representation includes the right to confidentiality during consultation with the legal practitioner. A detainee therefore has the right to consult with his legal adviser without the conversation being overheard - Mokoena v Commissioner of Prisons 1985 (1) SA 368 (W).
The right to legal representation in criminal trials is universally recognised in most civilised societies. This fundamental right of an accused is inherent in the principle that an accused is entitled to a fair trial.
---
Discuss the concepts of a summons, a written notice to appear, an indictment, and (a warning to appear in court?) as methods of ensuring the presence of an accused at his trial. (Between four and six marks are awarded for a discussion of each method
Section 38 of CPA - Methods of securing attendance of accused in court
The methods of securing the attendance of accused in court for the purposes of his trial shall be arrest, summons, written notice and indictment in accordance with the relevant provisions of this Act.
Summons: 
· This is used for a summary trial in a lower court where the accused is not in custody or about to be arrested when there is no reason to suppose that such an accused will abscond, attempt to hamper police investigation or attempt to influence State witnesses. The accused may still have to be arrested after summons if it becomes clear he will attempt to defeat the ends of justice.
· If the person summoned fails to appear, he commits an offence and is liable to punishment of a fine or imprisonment for a period not exceeding 3 months.
Written notice to appear
· If a peace officer believes on reasonable grounds that a Magistrates’ Court, on convicting an accused of an offence, will not impose a fine exceeding R 2,500, he may hand the accused written notice 
· If an accused fails to respond to the written notice, the provisions of Section 55 of the CPA apply as for the summons. 
· A written notice differs from a summons as follows:
· A written notice is prepared, issued and handed directly to the accused by a peace officer, whereas a summons by the prosecutor issued by clerk of the court and served by messenger of court or a police official.
· A written notice always offers the accused the option of payment a set admission of guilt fine, whereas a summons need not provide this option.
Indictment
· At a trial in a superior court the charge is contained in a document known as a indictment, which is drawn up in the name of the DPP. 
· The indictment, together with a notice of trial, must be served on the accused at least 10 days (Sundays and public holidays excluded) before the date of the trial unless the accused agrees to a shorter period.
---
Methods of securing attendance of child at preliminary inquiry
The methods of securing the attendance of a child at a preliminary inquiry 
(a) a written notice, as provided for in section 18; 
(b) a summons, as provided for in section 19; or 
(c) arrest, as provided for in section 20.
 (2) Where circumstances permit, a police official should obtain guidance from the Director of Public Prosecutions or a prosecutor on whether or not the child is required to attend a preliminary inquiry and, if so, the manner in which the child's attendance should be secured.
---
Discuss in terms of the Child Justice Act any two stages at which diversion may be ordered (12) 
A child justice court may in terms of s 67, order diversion at any stage before the close of the State’s case. If such a step is taken by the court, it must postpone the trial pending the completion of the diversion program by the child accused.  A postponement in this matter must be accompanied by a warning to the child that his acknowledgement of responsibility (one of the requirements for diversion) may be recorded as an admission in terms of s 220 of the CPA.  Further the child must be warned that should he fail to complete the diversion program, such acknowledgement will be admissible against him in the subsequent continuation of trial.  Once the court has received a report from the appointed probation officer confirming that the child has completed the diversion program ordered, it will order the stopping of prosecuting.
Stopping prosecution will result in the accused being able to request acquittal, whereas merely withdrawing same will have the effect that the same charges can be instituted based on the same facts at a later stage.
---
Discuss the principles attached to extradition agreements and treaties.	
· Extradition is only granted in respect of serious crimes.
· A person is not extradited to a foreign state if he is charged with a crime of a political nature.
· A person is tried in the state to which he is extradited only for the crime in respect of which he has been extradited.
· Extradition is refused if the crime for which extradition is sought is punishable by the death penalty.
· An extradition agreement usually contains a ne bis in idem rule which corresponds with pleas of autrefois acquit and autrefois convict.
---
The Prosecution Policy issued by the SA National Director of Public Prosecutions states inter alia that there is no rule of law which provides that “all provable cases brought to the attention of the Prosecuting Authority must be prosecuted”. Nevertheless, this discretion to prosecute is not absolute and is limited by certain rules, principles and factors that should be considered in a decision on whether or not to prosecute. Discuss the discretion to prosecute and the rules, principles and factors on which the decision should be based. 

[bookmark: _GoBack]South Africa does not, in principle, follow a system of compulsory prosecution, a prosecutor has a duty to prosecute if there is a prima facie case and no compelling reason for refusal - “Is there a reasonable prospect of success?” The prosecutor must ascertain whether there is a reasonable and probable cause for prosecution and at trial be able to furnish proof beyond a reasonable doubt.

In exercising his discretion, the prosecutor must respect the individual’s right not to be harassed by a prosecution that has no reasonable prospect of success. Occasionally there might be good grounds for refusing to prosecute despite the fact that a prima facie case exists. Such grounds may be the triviality of the offence; the advanced age or very young age of the accused; or the tragic personal circumstances of the accused (ie a father who has through his negligent driving caused the death of his young children).

Once a prosecutor is satisfied that there is sufficient evidence to provide reasonable prospects of a conviction, a prosecution should normally follow. When considering whether or not to prosecute, prosecutors should consider all relevant factors, including:
•	The nature and seriousness of the offence
1) The seriousness of the offence, taking into account the effect of the crime on the victim, the manner in which it was committed, the motivation for the act and the relationship between the accused and the victim.
2) The nature of the offence, its prevalence and recurrence, and its effect on public order and morale.
3) The economic impact of the offence on the community, its threat to people or damage to public property, and its effect on the peace of mind and sense of security of the public.
4) The likely outcome in the event of a conviction, having regard to sentencing options available to the court.
•	The interests of the victim and the broader community
1) The attitude of the victim of the offence towards a prosecution and the potential effects of discontinuing it.
2) The need for individual and general deterrence, and the necessity of maintaining public confidence in the criminal justice system.
3) Prosecution priorities as determined from time to time, the likely length and expense of the trial and whether or not a prosecution would be deemed counterproductive
•	The circumstances of the offender
1) The previous convictions of the accused, his criminal history, background, culpability and personal circumstances, as well as other mitigating or aggravating factors.
2) Whether the accused has admitted guilt, shown repentance, made restitution or expressed willingness to co-operate with the authorities in the investigation or prosecution of others.
3) Whether the objectives of criminal justice would be better served by implementing non-criminal alternatives to prosecution, particularly in the case of juvenile offenders and less serious matters.
4) Whether there has been an unreasonably long delay between the date when the crime was committed, the date on which the prosecution was instituted and the trial date, taking into account the complexity of the offence and the role of the accused in the delay.

The relevance of these factors and the weight to be attached to them will depend on the circumstances of each case. When exercising the discretion:
1) The police and prosecuting authority should not knowingly allow a pattern of contravention of a certain statute to develop and then, most unexpectedly, arrest and prosecute;
2) The DPP should not exercise this discretion in a discriminatory way.
---
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Powers granted by law to compel persons who are suspected of being able to provide material 


evidence concerning the commission of a crime to disclose the relevant information if they refuse 


to do so.


 


A judge of the High Court, a regional court magistrate o


r a magistrate may, upon the request of a 


director of public prosecutions or public prosecutor, authorised thereto in writing by the director of 


public prosecutions, require the attendance before him or any other judge, regional court magistrate 


or magistr


ate, for examination by the director of public prosecutions or the public prosecutor, 


authorised thereto in writing by the director of public prosecutions, of any person who is likely to give 


material or relevant information as to any alleged offence, whet


her or not it is known by whom the 


offence was committed. 


 


Provided such person furnishes that information to the satisfaction of the director of public 


prosecutions or public prosecutor concerned prior to the date on which he is required to appear 


before 


the judicial official mentioned, he shall be under no further obligation to appear before such 


judicial official. 


 


Such examination can be conducted privately at any place designated by the judicial official and need 


not be held in court. 


 


If such a person


 


should, however, refuse or fail to give the information, he or she shall not be 


sentenced to imprisonment as contemplated in s 189, unless the judicial official concerned is also of 


the opinion that the furnishing of such information is necessary for the 


administration of justice or the 


maintenance of law and order.  It is not necessary to summon a person to appear; he may be 


informally requested to appear on a date specified. 


 


Section 205 is specially designed to compel a person to reveal his knowledge of


 


an alleged crime, 


which knowledge he has refused to disclose to the police.


 


If such a witness refuses to give the necessary information or refuses to answer the questions, the 


court may, in a summary manner, enquire into such refusal or failure. 


 


The witn


ess is not obliged to answer self


-


incriminating questions, except where he has been warned 


in terms of s 204. 


 


Section 205 provides for an examination and does not grant the prosecutor the right to cross


-


examine 


the witness. 


 


The witness is entitled to leg


al representation.


 


The questioning may take place in private. 


 


In Smit v Van Niekerk NO 1976 (4) SA 293 (A) at 304 it was held that if a witness should refuse to 


answer a question and thus be required in terms of s 189 to show a 'just excuse' for his refus


al, he is 


entitled to the assistance of a legal adviser. In this case it was held that a clergyman does not have a 


right to silence. 


 


No witness however, is obliged to answer self


-


incriminating questions. 


 


In terms of s 185, the director of public prosecut


ions may, in certain specified instances, issue a 


warrant for the arrest and detention of a potential state witness.
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