Indicate whether the following statements are true or false, by inserting (in the box) either the word 'True' or 'False'
1	A magistrate's court is competent to pronounce on the validity of all Acts of the Republic of South Africa
	False, only superior courts
2	A regional court is competent to impose a fine not exceeding R30 000
	False, R600 000.00 (MC R120 000.00)
3	When an accused is illegally abducted from a foreign state by the Hawks, a directorate within the South African National Prosecuting Authority, and handed over to the South African police, the High Court before which such abducted accused person is arraigned will have jurisdiction to try that person
	False, such court will have no jurisdiction Ebrahim, Beahan
4	A person who exercises his right to silence at his trial may run the risk of being penalized for exercising that right
	False, however it may damage his defence if it cannot rebut state’s version
5	The formal-law consequence of an unlawful action by a police official has the effect that evidence obtained by the police official in a manner that violates any right in the Bill of Rights must be excluded automatically
	False, exclusionary rules apply in certain instances
6	Any person who is lawfully in charge or in occupation of any premises may at any time enter such premises for the purpose of searching such premises and seizing any arms, ammunition and explosives
	True
7	A preparatory examination is a trial because the final decision in the pre-trial proceedings rests with the court
	False, not a trial because final decision rest with the DPP and not with the court
8	The degree of force that may be used in order to effect an arrest must be absolutely necessary in all the circumstances
	True
9	It is a worthy ideal to be pursued in any criminal justice system namely the principle that each person who is accused of a serious crime and is not able to afford legal representation, should be provided with legal representation at state's expense, however South Africa cannot afford to do so hence the provision in the Constitution limiting legal counsel at state expense to cases where material injustice would result
	False,  in Rudman it was stated that it is a worthy ideal to be pursued in any criminal justice system namely the principle that each person who is accused of a serious crime and is not able to afford legal representation, should be provided with legal representation at state's expense in order to avoid an unfair trial.  Although the present circumstances in SA are such that this cannot be achieved, it does not detract from the fact that the ideal should be pursued vigorously.
10	Only South African citizens may be appointed to the position of National Director of Public Prosecutions
	True, SA Citizen, LLB degree, admitted to practice
11	The National Director of Public Prosecutions is appointed by the Minister of Justice
False, by President, DPP appointed by President after consulting with NDPP & Minister of Justice

QUESTIONS:
[1] Name the remedies to infractions or threatened infractions of fundamental rights	(7)
· The rights of the suspect are maintained and state official encouraged to conform to the principle of legality by sanctions ranging from informal social sanctions to formal legal sanctions.  
1. The writ of habeas corpus (interdictum de libero homine exhibendo):
1. Remedy to obtain judicial review of police action – protecting the subject against unlawful deprivation of his liberty. 
2. Court asked for order that the respondent produce the detainee before the court at a certain date. 
3. Order coupled with a rule nisi that the respondent must show reason why the detainee should not be released. 
4. Prima facie reasons for believing the detention is wrongful must be adduced. 
5. [bookmark: _GoBack]The application heard by single judge in civil court & preference on roll. 
6. Application may be made ex parte. 
7. The return date is set as early as possible may be same day. 
2. Civil Action for damages
1. e.g. on the grounds of wrongful arrest. 
2. A delictual liability which may be used by suspects for compensation of abuse which they suffered.
3. The interdict:
1. An order of court whereby a person is prohibited from acting a certain way.
2. to limit or prevent harm or damage.
3. May be obtained where harm has not occurred but is threatening. 
4. May be employed during criminal proceedings to obtain relief for e.g. detainees.
4. Mandamus:
1.	The reverse of an interdict – a positive order that a functionary perform their duty.
e.g. Furnish an accused with proper particulars relating to the charges.
5. 	The exclusionary rule:
1. Contingent on a finding that admission would be unfair to the administration of justice. 
2. Courts have guided discretion to exclude or admit.
3. Aims to deter unlawful police conduct in the pre-trial process by rendering illegally obtained evidence inadmissible. 
4. Remedy as a means of maintaining and vindicating the principle of legality. 
6. 	Informal remedies:
1. To resist unlawful arrest or escape from unlawful custody, however may be risky.
7.   Constitutional mechanisms:
1. 	for maintenance of human rights and legality as against overbearing state action contained in the constitution. 
State and private institutions supporting constitutional democracy. (Public Protector, HRC)

[2] Name any five (5) relevant considerations for diversion as prescribed in terms of chapter 8 of the Child Justice Act, 75 of 2008 (ss 51-62) to be considered by the prosecuting authority in the case of a child offender after a preliminary inquiry or a trial (5) 
The following factors should be taken into account when considering diversion options;
· Is the level appropriate to the crime alleged
· The child’s cultural, religious and linguistic background must be taken into account
· The child’s educational level, cognitive ability and domestic and environmental circumstances must be kept in mind
· The option selected must be proportional to the circumstances of the child, the interest of society and the nature of the offence (similar to view in Zinn)  Section 55 goes further on this point and states that the diversion option selected, in order to strike a balance between child, community and offence:
· May not be exploitative, harmful or hazardous to the child’s physical or mental health
· Must be age and level of maturity appropriate
· May not interfere with the child’s education or training
· May not be structured in a fashion which results in it becoming elitist in that certain children are excluded from the option due to a lack of resources; and
· Must be sensitive to the circumstances of the victim
· In order to fulfill a worthwhile social and rehabilitive purpose a diversion program should:
· Impart useful skills
· Include restorative justice element
· Include an element which facilitates the child’s realization of the consequences of his actions on the victim
· Be presented in a location accessible to the child
· Be structured in a manner which is multi-functional and capable of use for variety of crimes and offenders and be capable of being measured to ensure effectiveness
· Be capable of equal application and access throughout SA
· Involve parents, appropriate adults or guardians where necessary

[3] Discuss the procedure after arrest including the extensions in terms of section 50(1)(d) of the 48-hour period	(9)
The arrestee has to be brought to a police station as soon as possible after his/her arrest and that he be detained by the police for a period not exceeding 48 hours.
The custody envisaged by section 50 consists of two periods: the first is that period following the arrest but before the arrival at the police station, while the second is that period after he has been brought to the police station. It is the first period that is governed by the words as soon as possible.
If an arrestee is not released because no charges are to be brought against him (eg where the police discover that he is indeed innocent), he may not be detained for longer than 48 hours unless he is brought before a lower court, which is called the first appearance.
The 48 hour rule is considerably extended by Section 50(1)(d)(i) – (iii) the CPA, which provides that if the 48 hour period expires:
(a)	on a day which is not a court day, or after 16h00 on a court day, then the 48 hour period is deemed to expire at 16h00 on the next court day (eg arrested Wednesday 18h00, expires Monday 16h00);
(b) 	on a court day before 16h00, then period expires at 16h00 on such court day;
(c) 	at a time when the arrestee is outside the court’s area of jurisdiction and is in transit to court, then period ends at 16h00 on next court day after he is brought into court’s area of jurisdiction;
(d) 	at a time when arrestee cannot be brought to court because of his physical illness or other physical condition, court can order that he be detained (eg at hospital) for as long as is necessary for him to recuperate so as to prevent abuse.  Court day is a day on which the court is sitting (ie Monday to Friday).
If the 48 hour period expires on a day when the periodical court is not in session, an arrested person should be brought before a district court which has jurisdiction over the area of the periodical court.
If the accused is held for more than 48 hours, his detention is unlawful and his escape will then not be unlawful. The police may release certain arrestees before the 48 hour period lapses.
If the 48-hour period only expires on Friday at 18:00, namely after 16:00, it is deemed to expire only on Monday 16:00. Their detention is therefore lawful.
	The police official may grant bail, which is known as police bail which may not be unreasonably withheld.
	In Mahlongwana it was held that it is unlawful to keep an arrestee overnight in a police van if the police cells are full.

[4] Section 35(3)(h) of the Constitution guarantees the right of every accused person to be presumed innocent, to remain silent and not to testify during the proceedings. Section 35(3)(j) affords every accused person the right not to be compelled to give self-incriminating evidence. Discuss these rights and their application as well as the values they underpin in the context of the criminal procedural law. (13)
In Veldman v Director of Public Prosecutions it was confirmed that the right to a fair trial embraces more than what is contained in the list of specific rights, the right to a fair trial requires the criminal trials be conducted in accordance with notions of basic fairness and justice and it is the duty of criminal courts to give content to these notions.
The privilege against self-incrimination is manifested in various rights contained in the Bill of Rights, including the rights of an arrested person to remain silent (s 35(1)(a)), or not to be compelled to make any confession or admission that could be used in evidence against that person (section 35(1)(c)), and the right of an accused person to be presumed innocent, and not to testify at trial (section 35(3)(h)).
No adverse inference may be drawn against his decision not to testify for there may be multitude reasons why he does not wish to testify and further no inference could logically be drawn to fill the gaps in the States case.
The accused is entitled to participate in his trial and to be assisted, if he so wishes by a legal representative, if he is without representation he should be informed of his rights and options as well as the implications thereof. The accused cannot be tried if he is mentally unable to understand enough to participate meaningfully and to communicate with his lawyer.  If a person has certain rights, obviously he should not be penalised for exercising those rights. An uninformed choice is no choice.
The privilege against self-incrimination prohibits a person being compelled to give evidence that incriminates himself as derived from common law and statutory law but which also holds constitutional protection.  This applies to the pre-trial, the trial as well as the sentencing stage.
In S v Hena and Another 2006 (2) SACR 33 (SE) the accused failed to testify themselves after the state's case had been closed. The judge emphasised that the lack of evidence on the side of the defence in order to rebut the state's case did not mean an automatic conviction of such accused. Silence on the part of the accused could not make up for deficiencies in the state's case. On the other hand, Accused Number 2 had been linked by means of DNA evidence to the case of the state. Because he had done nothing to controvert this evidence, the conviction stood. 

Section 35(1) of the Constitution provides that every arrested person shall have the right
i. to be informed, in an understandable language, that he or she has the right to remain silent, and about the consequences of making a statement (sec 35(1)(a) and (b))
ii. not to be compelled to make a confession or admission which could be used in evidence against him or her (sec 35(1)(c))

Section 35(2) provides for the rights of a detained person including the right
i. to be informed promptly of the reason for being detained (s 35(2)(a))
ii. to choose, and to consult with a legal practitioner, and to be informed of this right promptly (s 35 (2)(b)) to have a legal practitioner assigned to the detained person by the state and at state expense if substantial injustice would otherwise result, and to be informed of this right promptly (s 35(2)(c))

Section 35(3) provides that every accused person shall have the right to a fair trial, which includes the right
i. to be informed of the charge with sufficient details to answer it (sec 35(3)(a))
ii. to be presumed innocent, to remain silent during the plea proceedings as well as during the trial, and not to testify during the trial (sec 35(3)(h)) and
iii. to adduce and challenge evidence and not to be a compellable witness against himself or herself (sec 35(3)(I) and (j))

Only accused people have these rights and they arise only once the arrested person is accused of (charged with) committing an offence.

Section 35(5) provides that evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or would otherwise be detrimental to the administration of justice. 

Section 36(1) contains a provision which has become known as the ``limitation clause''. In terms of this provision, the rights which are granted by chapter 2 of the Constitution may be limited by statute or common law, but only if such limitation is reasonable and justifiable in an open and democratic society based on freedom and equality.

With regard to the above section the following factors should be taken into account
(1) the nature of the right
(2) the importance of the purpose of the limitation
(3) the nature and extent of the limitation
(4) the relationship between the limitation and its purpose
(5) the least restrictive means to achieve the purpose

Section 36(2) provides that no law may limit any right which is protected in the Bill of Rights, except as provided in subsection (1) or any other provision of the Constitution.
Discussion and description of the presumption of innocence applied in the law of criminal procedure
· Criminal procedure does not deal with the detection, investigation and prosecution of criminals, but of suspects (not yet charged) and Accused (charged).
· The presumption of innocence & legal guilt:
· Due to the Presumption of innocence every person is innocent until:-
· Convicted by a court of law in compliance with the rules of evidence & criminal procedure. 
· Conviction is an objective and impartial pronouncement proving legal guilt in accordance with the principle of legality.
· Factual or moral guilt is not the same as legal guilt, conviction in any other way except legally may amount to vigilantism, mob trials and even anarchy.
· The presumption of innocence as a statement of the prosecution’s burden of proof:
· Prosecution to prove every element of the crime. If a single element is not proved beyond a reasonable doubt the accused cannot be convicted.
· the onus of proof rests on the prosecution who must prove guilt beyond a reasonable doubt.
·  If the State does succeed in proving a prima facie case and the accused does nothing to disturb that case, prima facie proof may harden into proof beyond reasonable doubt and the accused may be convicted because there is nothing which produces a doubt in the court’s mind about the guilt of the accused.
· If the accused can make the court doubt reasonably that one of the required elements has been proved, he must be acquitted.
· Even if the State’s version is more probable than the accused’s, he will be acquitted if there is a reasonable possibility that his version may be true and it is not even necessary for the court to believe the accused.
· The presumption of innocence and the nature of the alleged crime:
· Neither the prevalence nor offensiveness of the crime can disrupt the presumption of innocence. 
· Not convicting an innocent person far outweighs the public interest of bringing the perpetrators to justice.
· In Coetzee the Constitutional Court held, inter alia that the more serious the crime and greater the public interest in securing a conviction of the guilty the more important do constitutional protections of the accused become.
The right to silence
· Accused can never be forced to testify, he has the right to silence – privilege against self-incrimination. 
· Constitution guarantees the right of every arrestee to remain silent & not be compelled to make a confession or admission which could be used in evidence against him. As well as the right to remain silent & not to testify during the proceedings. 
· The root of this is that the subject is a full legal subject and not merely an object of enquiry. 
· A full legal subject is entitled to participate in his trial according to his own autonomous decisions and to be assisted. He cannot be tried if he is mentally unable to understand enough to participate meaningfully & communicate with his lawyer. 
· Many of the rights of accused persons can be traced to 
· The presumption of innocence
· The status of the accused as a legal subject. 
· Coupled with the notion of legality, that the state is not absolute but limited to the rule of law.
· No adverse inference should be drawn against his decision to remain silent or not to testify as 
1. he may think that the state is weak and does not merit an answer or the court cannot be trusted
2. if an element of crime has not been covered by prima facie proof the nothingness of the accused’s silence cannot logically fill the gap of the state’s case.
May cause the conviction where the state has proved a prima facie case and the accused has remained silent, then the state’s evidence is uncontroverted and becomes proof beyond a reasonable doubt as the silence of the defence did not ‘disturb’ the state’s case.

[5] The general principle is that courts of the Republic will exercise jurisdiction with regard to offences committed on SA territory only. However there are exceptions to this principle. Discuss these exceptions. (13)
The exceptions apply with regard to the following offences:
· High treason
· A South African court will have jurisdiction to hear a charge of theft (which is a continuing offence) committed in a foreign state, not because it is regarded as theft in a foreign country but because an accused is regarded as continuing to appropriate the stolen object with the necessary intention in SA
· Offences committed on ships
· Offences committed on SA aircraft
· Offences committed on SA aircraft, wherever they might be and whether in the air or on land
· Offences committed on territory which is subsequently annexed to the Republic
· Offences committed by SA citizens in Antarctica are justiciable in SA. For the purposes of the administration of justice, Antarctica is deemed to be situated in the magisterial district of Cape Town 
· Occasionally SA courts may exercise jurisdiction in respect of offences committed beyond SA borders, on account of miscellaneous statutory provisions securing jurisdiction of our courts.
· Section 90 of ECT Act (Electronic Communication and Transaction Act) provides for example that a court in the Republic trying an offence in terms of this Act, committed elsewhere, has jurisdiction where the offence was committed by SA citizen or person with permanent residency in the Republic or a person carrying on business in the Republic.
· Embassies have traditionally been regarded as part of the territory of the state represented but this notion has fallen into disrepute over the years on account of malpractices eg harboring criminals.  The Vienna convention of 1961 provides for diplomatic immunity from criminal jurisdiction in countries where diplomatic agents represent their own states.  Diplomats, of course, remain subject to the jurisdiction of their home states.  Generally speaking it would appear as if domicile is accepted as the decisive test and that diplomats are regarded as remaining domiciled on the territory of the sending state.

[6] The general constitutional and procedural principles are that criminal trials should take place in open court and in the presence of the accused. Discuss the exceptions to these rules.
General rule: trial must take place in presence of accused. 
Now entrenched in Constitution & Criminal Procedure Act.
- Seedat: 	Accused convicted of offence i.t.o insolvency Act. Prior to sentencing, Magistrate called expert witness as result of discussion with the prosecutor in the absence of accused and legal representative. Court held on appeal that this was a serious irregularity and disregarded evidence so obtained with regard to sentencing. 
- Radebe:	Magistrate altered suspension order on accused’s driver’s licence in his absence. It was held on review that the magistrate acted irregularly.
- Rousseau:	Magistrate consulted another medical practitioner regarding the testimony of a medical practitioner in the absence of the accused and legal representative.  The court held that this constitutes a serious irregularity and conviction and sentence was set aside. 
Principle means more than accused must know what state witnesses have said, requires confrontation  i.e. to see them as they testify against him, giving evidence in the face of the accused. 
Denial of this right will result in a failure of justice and the conviction may be set aside. 
Section 34 of Constitution - Access to courts
Everyone has the right to have any dispute that can be resolved by the application of law decided 
· in a fair public hearing before a court or, where appropriate, another independent and impartial
· tribunal or forum.
s(3) Every accused person has a right to a fair trial, which includes the right-
· to a public trial before an ordinary court;
· to be present when being tried;
This general rule is safeguarding access to court and including (as part of the right to a fair trial) the right to a public trial before an ordinary court of law.

Exceptions to the rule :
A.  Absence owing to misconduct
The first exception is the trial of an accused in his absence owing to misconduct. It is necessary to remove an accused from the court if he misbehaves during the trial since he can actually prevent the court from deciding his guilt on the charge in question by making it impossible for the court to continue with the trial. Such a situation would be untenable because it is essential for the proper administration of justice that dignity, order and decorum characterise all proceedings of the court. Flagrant contempt in court for all basic standards of proper conduct is inadmissible, which is why provision has been made in the Act for the removal of the accused and the continuation of the trial in his absence. Presiding officers have discretion in this regard. Nevertheless, as noted in the handbook, the removal of the accused is the resort when all other remedies have failed. The accused has only himself to blame for his absence at the trial and the forfeiture of his constitutional rights. These rights can, however, be regained by behaving properly and with the requisite decorum and respect towards the court in particular and the judicial institution in general.
B.  Several accused
The second exception occurs in a situation where there are several accused and one of them is absent. In such cases the trial would normally be postponed to a later date. However, circumstances can be such that the other accused could be prejudiced or embarrassed if the case were postponed, in which case the interests of the absent accused must be weighed against those of the other accused. The Act provides for the trial to continue if it transpires that such continuation is necessary to serve the ends of justice. It stands to reason that the court will only take this course if there is no other alternative (such as separate trials). 
C. Evidence by means of closed circuit-television
The third exception is where the court gives or makes an order for evidence to be given by means of closed circuit-television or similar electronic media. Many reasons exist for this exception, for example it may be in the interests of the security of the state or of public safety, or even in the interests of justice for evidence to be given via such medium. Such an order by the court may be subject to any conditions that the court may deem necessary. On application by the prosecutor, accused or a witness or mero motu by the court, the court may order that a witness (with the consent of the witness) or the accused (with the accused’s consent) give evidence through such device. However, the media must be readily available or obtainable.
D. Payment of a fine without appearance of an accused in court (admission of guilt)
The purpose of the admission-of-guilt fine, according to section 57 is, firstly, to help the accused to avoid appearing in court and, secondly, to avoid the possibility of the courts being swamped by trials that could otherwise be finalised by this simple procedure (admission-of-guilt fines). Note that an admission of guilt can also be granted to an accused who is awaiting trial while in detention and has already appeared in court on a minor charge (see s 57A). Admission-of-guilt fines are usually only granted for minor offences. The accused must be prepared to pay the fine voluntarily and thereby relinquish the right to confrontation.
In the case of admission-of-guilt fines, the prosecution is instituted at the moment when the summons is issued against the accused. The accused must choose between paying or not paying the fine. If he pays the fine, it serves to indicate that he prefers to be absent at the actual conviction and sentencing.
On the other hand, in the case of a spot fine, the payment of a sum of money (note that the word ``fine'' is completely inappropriate here) is intended to prevent the institution of criminal proceedings.

[7] What are the powers of the director of public prosecutions after conclusion of the preparatory examination? Name briefly.	(5)
In terms of s 139, the DPP may, after considering the record of the preparatory examination transmitted to him under s 137, arraign the accused for sentence, arraign him for trial, or decline to prosecute.  The DPP must, however, advise the court in which the examination was held of his decision.
· Where an accused is arraigned for sentence, the magistrate or regional magistrate of the court in which the preparatory examination was held, must advise the accused of the decision of the DPP and if the decision is that the accused be arraigned
· In the court concerned, dispose of the case on the charge on which the accused is arraigned or
· In another court, adjourn the case for sentence by such other court.  The latter may with certain provisos, convict the accused on his plea of guilty
· Where the accused is arraigned for trial, he is advised by the court of the DPP’s decision  as above, and if he is to be arraigned in some other court, he is committed for trial by such other court.  The case is dealt with in all respect the same as a summary trial.  
· Where the DPP declines to prosecute an accused, he advises the magistrate of the district in which the preparatory examination was held of his decision and advise him in writing of the DPP’s decision.  No criminal proceeding may again be instituted against the accused in respect of the charge in question.  The DPP’s decision to decline to prosecute should for all practical purposes be equated to an acquittal on the merits by a court of law, i.e. the accused will at a ‘re-trial’ be able to plead autrefois acquit.

[8] Discuss and compare payment of a fine without appearance in court (admission of guilt- s 57) and compounding of minor offences (s 341)	(10)
The purpose of the admission-of-guilt fine, according to section 57 is, firstly, to help the accused to avoid appearing in court and, secondly, to avoid the possibility of the courts being swamped by trials that could otherwise be finalised by this simple procedure (admission-of-guilt fines). Note that an admission of guilt can also be granted to an accused who is awaiting trial while in detention and has already appeared in court on a minor charge (see s 57A). 
In the case of admission-of-guilt fines, the prosecution is instituted at the moment when the summons is issued against the accused. Admission-of-guilt fines are usually only granted for minor offences and upon signing the admission of guilt and is deemed to be convicted and sentenced. The accused must be prepared to pay the fine voluntarily and thereby relinquish the right to confrontation.
On the other hand a compounding of an offence means that the offender pays a certain amount to some or other body i.e. municipality in order not to be prosecuted for some minor offence as is the case in traffic offences.  This is also described as a spot fine, the payment of a sum of money (note that the word ``fine'' is completely inappropriate here) is intended to prevent the institution of criminal proceedings.

[9] Discuss legal representation of children in terms of the Child Justice Act, 75 of 2008 (11)
The Child Justice Act, confirms the child’s right to legal representation in s 82 which determines that if a child is tried in an child justice court and is unrepresented, the court must refer the child to the Legal Aid Board and no plea will be taken until the child has had a reasonable opportunity to find legal representation.  A child appearing before a child justice court may not waive his right to legal representation but if the child refuses to co-operate or refuses representation, the situation must be recorded by the court.  In a case where a child refuses legal representation, the appointed representative is appointed by the Legal Aid Board to assist the court in the manner prescribed in the Legal Aid Act.  Nothing deprives the child of legal representation during a preliminary inquiry; however it is not a trial procedure and therefore compulsory legal representation at State expense is not mandatory. If a child approaches a Legal Aid Board, the decision to represent him in a preliminary inquiry will be determined by the Legal Aid Act and the Legal Aid Guide.

[10] Discuss the disposal and forfeiture of seized articles	(11)
S 30 – 36 of CPA provides for the disposal and forfeiture of seized articles.
A police official who seizes an article or who received same in terms of the CPA has powers relating to the disposal thereof.  Normally it will be kept in police custody and if required in court, it will be handed to the clerk of the court or the registrar of the court for safe custody
At the conclusion of the proceedings, the presiding judicial officer must make an appropriate order in respect of the disposal of the article eg whether it should be returned to the person entitled thereto or that it be forfeited to the state.
If no criminal proceedings are instituted in connection with the seized article or if it is not required for evidence or for an order of court, the article should be returned to the person from whom it was seized, if he had lawful possession thereof, if not then it must be returned to the person who may lawfully possess it.   If no person may lawfully possess it or if the police do not know any person who may lawfully possess it, the article is forfeited to the state.
A person who may lawfully possess it must be notified that he may take possession of the article and if he fails to take delivery thereof within 30 days, it will be forfeited to the state.
If the owner of a stolen object that was seized fails to claim the article after he has been informed of its recovery, he is considered to have abandoned his rights of ownership.  The object is therefore no longer regarded as stolen and may then be restored to the person from whom it was forfeited if he bought it from another.  The former person is then considered the lawful possessor.  (Mdunge, Datnis)
After the conviction of the accused, the court has the power to forfeit certain objects to the state.  
A confiscation order – consists therein that a court may on the application of the public prosecutor, enquire into any benefit the accused may have derived from that offence and may in addition to any punishment make an order for payment to the state an amount it considers appropriate
A preservation order – prohibits a person from dealing with property which is an offence i.e property concerned in the commission or suspected commission of an offence.   The fact that a crime was committed at a certain place does not by itself make that place instrumental to the offence (Singh)
A forfeiture order – an order forfeiting to the state all or any of the property subject to a preservation of property order and is applied for by the NDPP.  Although an order for forfeiture is both a penalty and deterrent its primary purpose is remedial for instance where a crime has become a business.  A vehicle driven under the influence is not an instrumentality of the offence (NDPP v Vermaak)

[11] X, a policeman, sees Z breaking street-lights by throwing stones at them When X accosts Z, he hits X with a baton X informs Z that he intends arresting Z but Z runs away X pursues him and unable to overtake him, fires a shot at Z, Z is killed in order to justify his actions, X invokes "his rights in terms of s 49 of the Criminal Procedure Act".   Discuss fully according to relevant case law, principles and rules of the criminal procedure whether or not X's actions were procedurally regular	(13)
X used deadly force in this scenario. X could either be a police official or a private individual, therefore we have to establish whether X is “an arrestor” according to section 49(a) and complies with the provisions of section 40 or section 42.
Definition in terms of s 49
(1) 	For the purposes of this section -
(a) 	'arrestor' means any person authorised under this Act to arrest or to assist in arresting a suspect; and
In terms of s 40 every peace officer may, without a warrant, arrest: 
(1)	Any person who commits or attempts to commit any offence in his presence.
(2)	Any person whom he reasonably suspects of having committed an offence referred to in the First Schedule, other than the offence of escaping from lawful custody.
In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.
The fundamental principles decided on by the Constitutional Court and the Supreme Court of Appeal in Walters and Govender respectively are still valid and these principles are reflected in the new amendments.  The principles laid down by the Constitutional Court in the Walters case are the following: 
•	The purpose of arrest is to bring before court for trial persons suspected of having committed offences.  
•	Arrest is not the only means of achieving this purpose, nor always the best.
•	Arrest may never be used to punish a suspect. 
•	Where arrest is called for, force may be used only where it is necessary in order to carry out the arrest. 
•	Where force is necessary, only the least degree of force reasonably necessary to carry out the arrest may be used. 
•	In deciding what degree of force is both reasonable and necessary, all the circumstances of the  offence the suspect is suspected of having committed must be considered;  the force must be proportional in all these circumstances must be taken into account, including the threat of violence the suspect poses to the arrester or others, and the nature and circumstances.
•	Shooting a suspect solely in order to carry out an arrest is permitted in very limited only.
•	Such shooting is not usually permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later.
•	These limitations in no way detract from the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person.
The revised section 49 (2) of the Act stipulates that:
'If any arrester attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrester may, in order to effect the arrest, use such force as may be reasonably necessary and  proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrester is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds that
•	The force is immediately necessary for the purposes of protecting the arrester, any person lawfully assisting the arrester or any other person from imminent or future death or grievous bodily harm;
•	There is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or
•	The offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.’ 

Requirements for the use of force:
The following requirements must be met before an arrester may use force in order to affect the arrest:
(1) 	The person to be arrested must have committed an offence. If the arrester is doing so on the suspicion that the suspect has committed an offence, the suspicion must be reasonable.
(2) 	The arrester must be lawfully entitled to arrest the suspect. 
(3) 	The arrester must attempt to arrest the suspect.
(4) 	The arrester must have the intention to arrest the suspect and not to punish him.
(5) 	The suspect must attempt to escape by fleeing or offering resistance.
(6) 	The suspect must be aware that an attempt is being made to arrest him or in some way be informed of the intention and continue to flee or resist arrest.
•	The arrester can’t take it for granted that arrestee knows somebody is attempting to arrest him - Barnard (van with exploding noises)
(7) 	There must be no other reasonable means to affect the arrest.
(8) 	The force used must be directed against the suspected offender.
•	If there are several people in a car, you can’t shoot indiscriminately.
(9)	The degree of force that may be used to affect the arrest must be reasonably necessary and proportional in all the circumstances.

In this case: in order for X to have acted lawfully and to claim the protection afforded by section 49 (2), X must meet the conditions of section 49 (2):
•	X must attempt to arrest suspect Z; 
•	Z must resist, flee or both; 
•	Z must realise that an attempt to arrest him is made by X; 
•	It must be impossible to arrest Z without using force; 
•	X may use force only if it is reasonable and proportional in the particular set of circumstances.

Conclusion:  
Based on the above provisions of the CPA Z was fleeing and resisting arrest for allegedly committing a crime. X will not be afforded the protection of the amended section 49 because the force used was not reasonable and necessary and proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing.

[12] The Prosecution Policy issued by the SA national director of public prosecutions states inter alia that there is no rule of law which provides that "all provable cases brought to the attention of the Prosecuting Authority must be prosecuted". Nevertheless, this discretion to prosecute is not absolute and is limited by certain rules, principles and factors which are to be considered in a decision whether to prosecute or not. Discuss the discretion to prosecute and the rules, principles and factors on which the decision should be based. (13)
South Africa does not, in principle, follow a system of compulsory prosecution, a prosecutor has a duty to prosecute if there is a prima facie case and no compelling reason for refusal - “Is there a reasonable prospect of success?” The prosecutor must ascertain whether there is a reasonable and probable cause for prosecution and at trial be able to furnish proof beyond a reasonable doubt.
In exercising his discretion, the prosecutor must respect the individual’s right not to be harassed by a prosecution that has no reasonable prospect of success. Occasionally there might be good grounds for refusing to prosecute despite the fact that a prima facie case exists. Such grounds may be the triviality of the offence; the advanced age or very young age of the accused; or the tragic personal circumstances of the accused (ie a father who has through his negligent driving caused the death of his young children).
Once a prosecutor is satisfied that there is sufficient evidence to provide reasonable prospects of a conviction, a prosecution should normally follow. When considering whether or not to prosecute, prosecutors should consider all relevant factors, including:
· The nature and seriousness of the offence
· The seriousness of the offence, taking into account the effect of the crime on the victim, the manner in which it was committed, the motivation for the act and the relationship between the accused and the victim.
· The nature of the offence, its prevalence and recurrence, and its effect on public order and morale.
· The economic impact of the offence on the community, its threat to people or damage to public property, and its effect on the peace of mind and sense of security of the public.
· The likely outcome in the event of a conviction, having regard to sentencing options available to the court.
· The interests of the victim and the broader community
· The attitude of the victim of the offence towards a prosecution and the potential effects of discontinuing it.
· The need for individual and general deterrence, and the necessity of maintaining public confidence in the criminal justice system.
· Prosecution priorities as determined from time to time, the likely length and expense of the trial and whether or not a prosecution would be deemed counterproductive
· The circumstances of the offender
· The previous convictions of the accused, his criminal history, background, culpability and personal circumstances, as well as other mitigating or aggravating factors.
· Whether the accused has admitted guilt, shown repentance, made restitution or expressed willingness to co-operate with the authorities in the investigation or prosecution of others.
· Whether the objectives of criminal justice would be better served by implementing non-criminal alternatives to prosecution, particularly in the case of juvenile offenders and less serious matters.
· Whether there has been an unreasonably long delay between the date when the crime was committed, the date on which the prosecution was instituted and the trial date, taking into account the complexity of the offence and the role of the accused in the delay.
The relevance of these factors and the weight to be attached to them will depend on the circumstances of each case. When exercising the discretion:
· The police and prosecuting authority should not knowingly allow a pattern of contravention of a certain statute to develop and then, most unexpectedly, arrest and prosecute;
· The DPP should not exercise this discretion in a discriminatory way.

[13] Discuss the ways in which a director of public prosecutions can direct and control the decisions of the prosecutors under his or her jurisdiction.	(7)
Formal and informal ways of exercising control:
· Internal circulars providing guidelines 
· Internal circulars directing prosecutors not to prosecute certain offences without his approval
· Statutory provisions that prosecution of certain offences may not be instituted without the written notice of the DPP
· Complaints made to the DPP can direct his attention to a certain case, which he may reconsider.
· Prosecutors could refer difficult and sensitive or borderline cases to the DPP for his final decision
· Only prosecutors authorized thereto in writing by the NDPP may negotiated and enter into a plea and sentence agreement as provided in s 105A

[14] Briefly explain the difference between the written notice to appear and the indictment. (5)
Section 38 of CPA - Methods of securing attendance of accused in court
The methods of securing the attendance of accused in court for the purposes of his trial shall be arrest, summons, written notice and indictment in accordance with the relevant provisions of this Act.
· Summons: 
· This is used for a summary trial in a lower court where the accused is not in custody or about to be arrested when there is no reason to suppose that such an accused will abscond, attempt to hamper police investigation or attempt to influence State witnesses. The accused may still have to be arrested after summons if it becomes clear he will attempt to defeat the ends of justice.
· If the person summoned fails to appear, he commits an offence and is liable to punishment of a fine or imprisonment for a period not exceeding 3 months.
· Written notice to appear
· If a peace officer believes on reasonable grounds that a Magistrates’ Court, on convicting an accused of an offence, will not impose a fine exceeding R2,500, he may hand the accused a written notice 
· If an accused fails to respond to the written notice, the provisions of Section 55 of the CPA apply as for the summons. 
· A written notice differs from a summons as follows:
- 	A written notice is prepared, issued and handed directly to the accused by a peace officer, whereas a summons by the prosecutor issued by clerk of the court and served by messenger of court or a police official.
- 	A written notice always offers the accused the option of payment a set admission of guilt fine, whereas a summons need not provide this option.
· Indictment
· At a trial in a superior court the charge is contained in a document known as an indictment, which is drawn up in the name of the DPP. 
· The indictment, together with a notice of trial, must be served on the accused at least 10 days (Sundays and public holidays excluded) before the date of the trial unless the accused agrees to a shorter period.
· ARREST 
· Arrest constitutes one of the most drastic infringements of the rights of an individual (eg his right not to be deprived of his freedom arbitrarily or without just cause or his right to freedom of movement (ss 12(l)(a) and 21(1) respectively of the Constitution). 
· It is therefore not surprising that the Criminal Procedure Act lays down strict rules concerning when a person may be arrested.
· In terms of the Criminal Procedure Act an arrest should preferably be effected only after a warrant for the arrest has been obtained. It is only in exceptional circumstances that private individuals, or even the police, are authorised to arrest anyone without the authority of a warrant. Any arrest without a warrant which is not specifically authorised by law, will be unlawful. Even a police official who executes a warrant for the arrest of a person must exercise proper care in doing so. If he negligently arrests the wrong person, he may, in an action for wrongful arrest, be compelled to pay such person a large amount in damages. Apart from that, should an arrestee challenge the validity of his arrest and detention, the onus to prove the lawfulness thereof is on the arrestor or the person who ordered the arrest?
· However, if a person is authorised to arrest another, a bad motive for the arrest will not make an otherwise lawful arrest unlawful.

[15] B, a police official, received information that dependence - producing substances are being kept in a certain building. B goes there and knocks at door being the entrance to the building. Somebody within shouts "Go away". B breaks open the door and finding Z in the building commences to search and arresting Z but Z brakes loose, draws a pistol from his belt and points it at B. B fires his service pistol several times and wounds Z in the chest and right eye. Discuss whether in terms of the Criminal Procedure Act, the searching and wounding of Z is regular and legal or illegal and illegal. (15)
It occasionally happens that the person the police wish to question is on private premises and the person in charge of the premises refuses to allow them to enter.
Section 26 of CPA - Entering of premises for purposes of obtaining evidence
Where a police official in the investigation of an offence or alleged offence reasonably suspects that a person who may furnish information with reference to any such offence is on any premises, such police official may without warrant enter such premises for the purpose of interrogating such person and obtaining a statement from him: Provided that such police official shall not enter any private dwelling without the consent of the occupier thereof.
The reason for the proviso that police may not enter without consent is to prevent police from entering without having requested permission amounting to a serious infringement of the dwellers’ privacy. However, this once again presents the possibility that the occupier may refuse the police entry, which may hamper investigations.
Section 27(1) of CPA - Resistance against entry or search
A police official who may lawfully search any person or any premises or who may enter any premises under Section 26, may use such force as may be reasonably necessary to overcome any resistance against such search or against entry of the premises, including the breaking of any door or window of such premises: Provided that such police official shall first audibly demand admission to the premises and notify the purpose for which he seeks to enter such premises.
Circumstances may also arise where the delay caused by obtaining warrant will enable the suspect to escape and therefore the CPA empowers persons to arrest in circumstances in which any right-thinking citizen would normally feel morally obliged to intervene, so that a citizen would be reasonably safe in obeying his instincts in deciding whether or not be should effect an arrest.
The powers of arrest of peace officers are wider than those of private individuals and that wider powers are given in respect of the arrest of persons who are caught in the act, than in respect of persons who are merely suspected of the commission of an offence where only a reasonable suspicion will justify an arrest.
Tsose v Minister of Justice 1951 (3) SA 10 (A)  -  It was held that if the object of an arrest is to frighten or harass and so induce him to act in way desired by the arrester, without his appearing in court, the arrest is unlawful. Punitive arrest (arrest to punish the offender) is therefore illegal.
Powers of peace officers
Section 40(1) of CPA - A peace officer may without warrant arrest any person -
1. who commits or attempts to commit any offence in his presence;
2. whom he reasonably suspects of having committed an offence referred to in Schedule 1, other than the offence of escaping from lawful custody;
3. who has escaped or who attempts to escape from lawful custody;
4. who is reasonably suspected of committing or of having committed an offence under any law governing the making, supply, possession or conveyance of intoxicating liquor or of dependence-producing drugs or the possession or disposal of arms or ammunition;

X carried out the arrest lawfully according to section 39 of the Act: 
Lawful arrest and lawful continued detention are based on 4 pillars:
(1) 	The arrest (with or without a warrant) must have been properly authorised.
(2) 	The arrester must exercise physical control over the arrestee and must limit the arrestee’s freedom of movement. Unless the arrestee submits to custody, an arrest is effected by actually touching his person or, if circumstances require, by forcibly confining his person.
(3) 	The arrester must inform the arrestee, at the time of the arrest or immediately thereafter, of the reason for his arrest or hand him a copy of the warrant. An arrestee’s detention will be unlawful if this is not complied with and the question whether the arrestee was given an adequate reason for his arrest depends on the circumstances of each case, particularly the arrested person’s knowledge concerning the reasons for his arrest. The exact wording of the charge need not be conveyed at the time of the arrest. When he is informed of the reason for his arrest later and after an unlawful arrest, the detention will be lawful.
(4) 	The arrestee must be taken to the appropriate authorities as soon as possible and Section 50(1) of the CPA provides that the arrestee must be taken to a police station or is his arrest was made in terms of a warrant; he must be taken to the place mentioned.
s49
(2) 	If any arrestor attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrestor may, in order to effect the arrest use such force as may be reasonably necessary and proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrestor is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds:
(a)	that the force is immediately necessary for the purposes of protecting the arrestor, any person lawfully assisting the arrestor or any other person from imminent or future death or grievous bodily harm;
(b)	that there is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or
(c)	that the offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.

Matlou v Makhubedu 1978 (1) SA 946 (A)
The degree of force used should be proportional to the seriousness of the offence in respect of which the attempt is made to arrest the suspect. The less serious the offence, the less the degree of force that may be used in order to effect the arrest.
Govender v Minister of Safety and Security 2001 (4) SA 273 (SCA)
The proportionality test in Matlou supra is too narrow and should not only refer to the seriousness of the offence, but should actually refer to all the circumstances in which the force was used.
Not only the seriousness of the offence, but all circumstances such as whether the suspect is armed, poses a threat to the arrester or another person, is known and can easily be apprehended at a later stage, etc, should be taken into account in determining whether the use of a particular degree of force was justified.
Until recently, the use of deadly force in order to effect an arrest was governed by the previous Section 49(2) providing that the killing of a person who is to be arrested for an offence referred to in Schedule 1 but who could not be arrested or be prevented from fleeing by other means than by killing him, would be deemed to be justifiable homicide. However, in Walters 2002 (4) SA 613 (CC) the previous Section 49(2) was declared to be unconstitutional and this section has now been repealed and replaced. The law with regard to the use of force in order to affect an arrest was also stated. If an accused has killed another and claims the protection afforded by Section 49, the onus is on him to show on a balance of probabilities that the requirements of this section were complied with. It is important that the police do not exceed the limits of their powers in terms of Section 49. Accordingly, every facet of police action under Section 49 must be carefully analysed and measured against the requirements of this section. 
“Deadly force” or “potentially lethal force” should be regarded as referring to that degree of force which has the potential of killing the suspect. Our courts have always emphasized that an arrester should not indiscriminately have recourse to shooting at a suspect in order to affect an arrest.
In respect of the justification for killing Z, the following aspects are considered:
(1) 	What are the nature and the seriousness of the offences committed or suspected to have been committed by the suspects? When lethal force or potentially lethal force is used, the court in Walters found that the offences committed by the suspect(s) had to have involved the infliction or threatened infliction of serious bodily harm. (In the question under discussion, the offence was one of theft which did not involve any infliction or threatened infliction of serious bodily harm.)
(2) 	What were the circumstances under which X used his firearm? Were they such that it was reasonable and necessary for X to use such force in order to carry out the arrest?
B was in a potential harmful situation, He did use force that was proportional to the nature of the circumstance as he would probably have been killed himself had he not.
(3) 	Was there any immediate threat of violence or of the infliction of death or serious bodily harm against B in the given circumstances? 
In Ex Parte Minister of Safety and Security and others: In Re Walters the court expounded upon this requirement as follows: ordinarily such shooting is not permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of grievous bodily harm and there are no other means of carrying out the arrest, whether at that time or later.
Accordingly in the present case B had reason to use such force as the suspect did fall within the ambit of the above requirement.
(4) 	Was there any other reasonable means of carrying out the arrest, then or later, other than killing Z? 
As it was only B’s intention to inquire as to the validity of the allegations received, I am of the opinion that no other reasonable means was available

In this particular case, B can successfully invoke the protection offered by section 49(2) to justify the killing of Z.   He can also rely on self-defence as a reasonable prospect existed that B would have been killed himself had he not reacted the way he did.

Requirements for the use of force:
The following requirements must be met before an arrester may use force in order to effect the arrest:
(1) 	The person to be arrested must have committed an offence. If the arrester is doing so on the suspicion that the suspect has committed an offence, the suspicion must be reasonable.
(2) 	The arrester must be lawfully entitled to arrest the suspect. 
(3) 	The arrester must attempt to arrest the suspect.
(4) 	The arrester must have the intention to arrest the suspect and not to punish him.
(5) 	The suspect must attempt to escape by fleeing or offering resistance.
(6) 	The suspect must be aware that an attempt is being made to arrest him or in some way be informed of the intention and continue to flee or resist arrest.
· The arrester can’t take it for granted that arrestee knows somebody is attempting to arrest him - Barnard (van with exploding noises)
(7) 	There must be no other reasonable means to affect the arrest.
(8) 	The force used must be directed against the suspected offender.
· If there are several people in a car, you can’t shoot indiscriminately.
(9) 	The degree of force that may be used to affect the arrest must be reasonably necessary and proportional in all the circumstances.

B retains his other defences under criminal law, such as self-defence (eg justifying the unlawful act on the grounds of necessity or private defence excludes the unlawfulness of the action) according to the principles of criminal law. A review of the principles of criminal law will reveal that B cannot be convicted on a charge of murder because he did not foresee the possibility that another Z would open fire on him

[16] Discuss the powers to arrest without a warrant of private persons.	(5)
In terms of s 42 a private person may, without a warrant, arrest the following persons:
(1)	Any person who commits or attempts to commit in his presence or whom he reasonably suspects of having committed a First Schedule offence
(2)	Any person whom he reasonably believes to have committed any offence and to be escaping from and to be hotly pursued by a person whom such private person reasonably believes to have authority to arrest that person for the offence;
(3)	Any person whom he is by any law authorised to arrest without warrant in respect of any offence specified in that law. 
(4)	Any person whom he sees engaged in an affray;
(5)	The owner, lawful occupier or person in charge of property on or in respect of which any person is found committing any offence, and any person authorised thereto by such owner, etc may without a warrant arrest the person so found.

[17] Write short notes on the duty to inform the accused of his or her right to legal representation during the trial.	(6)
The duty to inform the accused of this right
A right is of no use to a person if he is not aware of it and the Constitution accordingly provides in Section 35(2)(b) that he must be informed promptly of the right. A judicial officer thus has a duty to inform an unrepresented accused that he has the right to be legally represented. A judicial officer must explain this right and point out to the accused that he has the right to be legally assisted by a legal representative with whom he can communicate in his own language.
Radebe 1988 (1) SA 191 (T) & Mabaso 1990 (3) SA 185 (A)
A failure on the part of the judicial officer to inform an unrepresented accused of his legal rights, including the right to legal representation, can lead to a complete failure of justice.
To inform the accused A of his right would be worthless if he is too poor to afford it. The Constitution requires that an accused must be informed promptly that he is entitled to have legal representation appointed for him at State expense if substantial injustice would otherwise result.
The court pronounced in Rudman and Mthwana that a presiding officer has a duty to inform an unrepresented accused of his right to legal representation under common law.
Hlantalala v Dyanti 1999 (2) SACR 541 (SCA)
The court decided that a clear distinction must be drawn between the constitutional right to retain legal counsel at state expense when material injustice would arise without it, and the common law right to representation, which entails the right to be informed about it, as well as the right to apply to the Legal Aid Board for legal assistance and for the opportunity to retain legal assistance. A legal officer is duty bound to inform the accused about this in virtue of his common law right to legal representation. The court did not decide the position with regard to the duty of a judge concerning the constitutional right (because the court found that the common law right had been violated), but Unisa suggest that the accused also has to be informed of the content of the constitutional right.
With regard to the question whether the presiding officer had a duty to inform the accused not only of his right to legal representation, but also of his right to legal assistance, the court referred with approval to the verdict in Radebe where it was decided that the content of the common law right to legal representation required that, under suitable circumstances, the court was obliged also to inform the accused that he was entitled to apply to the Legal Aid Board for legal assistance. The court decided that where the presiding officer failed to inform the accused of his common law right to legal representation, an irregularity might arise.
This irregularity does not in itself result in an unfair trial. The primary question to be resolved is whether the conviction has been affected by the irregularity. The accused will have to show on appeal or review that the irregularity resulted in a failure of justice.
Irregularity = Failure of Justice Test
Where the accused suffers no prejudice, no failure of justice has been caused, just as there will be no injustice if the accused would have been found guilty all the same, regardless of the irregularity and even if the presiding officer did not neglect to inform the accused of his common law right to legal representation.
The duty to afford the accused an opportunity to obtain legal representation
The court must always consider an application by an accused for a postponement in order to enable him to obtain legal representation, as refusal to grant the postponement might amount to an irregularity. If the accused’s legal representative withdraws from the case, the court should ask him whether he wishes to have the opportunity to instruct another legal representative or whether he is ready to undertake his own defence. Failure to do so is irregular and invalidates the proceedings.
However, if the accused is given ample opportunity to obtain legal representation and he doesn’t, he then can’t attack the proceedings unless he has an acceptable explanation for his failure. If a failure by the court to allow a postponement is found to be irregular, the conviction will be set aside.

[18] Discuss the principles relating to extradition
Extradition is only granted in respect of serious crimes.
A person is not extradited to a foreign state if he is charged with a crime of a political nature.
A person is tried in the state to which he is extradited only for the crime in respect of which he has been extradited.
Extradition is refused if the crime for which extradition is sought is punishable by the death penalty.
An extradition agreement usually contains a ne bis in idem rule which corresponds with pleas of autrefois acquit and autrefois convict.

[19] Discuss the purpose, content and possible outcome of a preliminary inquiry that may be conducted in terms of the Child Justice Act	(13)
Every child who is alleged to have committed a crime must undergo a preliminary inquiry.  The exceptions to this general provision are provided in s 43 (3) (a) of the Act which states that the preliminary inquiry is dispensed with if the child has been diverted by the prosecutor, is below the age of 10 years or the matter has been withdrawn.
The child’s appearance at the preliminary inquiry constitutes his first appearance. (an adult’s first appearance is after arrest, summons or written notice to appear, both must however appear within 48 hours of arrest or such times specified in the summons or written notice)
In terms of s 43 of the CJA a preliminary inquiry is defined as an informal pre-trial procedure which has an inquisitorial nature and which may be held in a court or any other suitable place.  The primary objectives of the inquiry are:
· To consider the probation officer’s assessment report, especially for issues raised as to the criminal capacity, age determination and referral in terms of the Children’s Act 35 of 2005
· To establish whether the matter can be diverted before trial (this is the second form of diversion)
· To identify a suitable diversion option where diversion is ordered at the preliminary enquiry
· To establish whether a matter should be referred to a children’s court under the Children’s Act 38 of 2005.  This will occur if under s 50 of the CJA the inquiry magistrate determines that the child is in need of care and protection as defined in s 150 of the Children’s Act.  The other circumstances in which such referral may occur is if the child does not live at his family home or in appropriate alternative care or if the alleged offence is one aimed at meeting the child’s need for food and warmth
· To ensure all information relevant to the child is considered especially on the question of diversion  or placement
· To ensure that the views of all those with an inters in the matter are taken into account
· To encourage the participation of the child and his parents, guardian or other appropriate adult in decision making affecting the child
· To determine the release or detention of the child pending the conclusion of the preliminary inquiry, the appearance of a child in the child justice court or referral to a children’s court

[20] X, a police official, forcibly opened the cellar of the accused, Y's, house without Y's consent and without a warrant to search. X searched the cellar and found a bag full of Mandrax tablets, 100 kg of dagga and documents that were addressed to Y's lawyer During the trial at a later stage, Y argues that the search was illegal because X did not act upon a warrant and in accordance to the provisions of the Criminal Procedure Act, that X's evidence relating to the dependence producing substances and the documents must be excluded as evidence as they were obtained unlawfully.  The prosecution argues that X acted lawfully and that the court must allow X's evidence. Discuss with reference to case law and the appropriate provisions of the Criminal Procedure Act, whether the arguments of Y or those of the state should be accepted by the court. Your answer must also reflect the classes of articles that are susceptible to seizure. (12)
Section 20 of CPA - State may seize certain articles
The State may, in accordance with the provisions of this Chapter, seize anything -
(a) 	which is concerned in or is on reasonable grounds believed to be concerned in the commission or suspected commission of an offence, whether within the Republic or elsewhere;
(b) 	which may afford evidence of the commission or suspected commission of an offence, whether within the Republic or elsewhere; or
(c) 	which is intended to be used or is on reasonable grounds believed to be intended to be used in the commission of an offence.
The only exception relates to documents which are privileged and of which the holder of the privilege has not yet relinquished his privilege. Prinsloo v Newman
The general rule is that a search should only be conducted on the strength of a search warrant. In addition, although justices of the peace (including police officers from the rank of captain upwards, but not constables, sergeants or inspectors) are competent to authorise search warrants, it is preferable that such officers only grant authorisation in the absence of a presiding officer, and under circumstances where the search and seizure have to be done quickly. Search warrants must clearly describe the objects to be seized. 
In Thint and Another v The National Director of Public Prosecutions 2008 (2) SACR 421 (CC), the court reiterated the long-established principle that the person applying for the warrant must disclose all the material facts to the judicial officer to whom the application is made.
In Mkhize 1999 (In this appeal case the matter at issue was whether a pistol found in the locker of the accused after the police had forcibly opened the locker without a warrant should be excluded as evidence that was obtained unlawfully.) The court held that that the provisions of the Act relating to the obtaining of search warrants are there not for the purposes of ensuring the fairness of a trial of an accused person but to protect the ordinary law-abiding citizens of our land from an abuse of the formidable powers which the police necessarily have.
Searching without a warrant may only take place in narrowly circumscribed circumstances with the person's consent or where the police officer reasonably concludes that a search warrant will be issued on request, and that the purpose of the search would be defeated if a warrant had to be issued beforehand.
Section 22 of CPA - Circumstances in which article may be seized without search warrant
A police official may without a search warrant search any person or container or premises for the purpose of seizing any article referred to in section 20 -
(a) 	if the person concerned consents to the search for and the seizure of the article in question, or  
(b)	if the person who may consent to the search of the container or premises consents to such  search and the seizure of the article in question; or
(c)	if he on reasonable grounds believes -
(i) 	that a search warrant will be issued to him under paragraph (a) of section 21(1) if he applies for such warrant; and
(ii)	 that the delay in obtaining such warrant would defeat the object of the search.
In cases where action is taken without a warrant, the actions of the person conducting the search may be reviewed by a court of law on the merits – LSD Ltd v Vachell
Section 25 of CPA - Power of police to enter premises in connection with State security or any offence
(3) 	A police official may without warrant act under subparagraphs (i), (ii) and (iii) of subsection (1) if he on reasonable grounds believes -
(a) 	that a warrant will be issued to him under paragraph (a) or (b) of subsection (1) if he applies for such warrant; and
(b) 	that the delay in obtaining such warrant would defeat the object thereof.
Belief must be objectively justified. Mayekiso en Andere
Section 23(1)(a) of CPA - 
(1) 	On the arrest of any person, the person making the arrest may -
(a)	if he is a peace officer, search the person arrested and seize any article referred to in section 20 which is found in the possession of or in the custody or under the control of the person arrested.
Section 27 of CPA - Resistance against entry or search
(1) 	A police official who may lawfully search any person or any premises or who may enter any premises under Section 26, may use such force as may be reasonably necessary to overcome any resistance against such search or against entry of the premises, including the breaking of any door or window of such premises: Provided that such police official shall first audibly demand admission to the premises and notify the purpose for which he seeks to enter such premises.
(2) 	The proviso to subsection (1) shall not apply where the police official concerned is on reasonable grounds of the opinion that any article which is the subject of the search may be destroyed or disposed of if the provisions of the said proviso are first complied with.(no-knock clause)
Section 29 of CPA - Search to be conducted in decent and orderly manner
A search of any person or premises shall be conducted with strict regard to decency and order, and a woman shall be searched by a woman only, and if no female police official is available, the search shall be made by any woman designated for the purpose by a police official.

[21] Discuss the principles relating to the relationship between the prosecuting authority and the judiciary	(12)
Courts have on rare occasions expressed their disapproval of the fact that a prosecution was instituted (Bester)
Courts can in principle not interfere with the prosecuting authority’s bona fide exercise of its discretion because of the prosecuting authority has the power to decide to prosecute and once an accused is on trial, it will have the fullest opportunity to put his defence to the court, to cross examine prosecution witnesses and to rely on his right not to be convicted unless the prosecution can prove his guilt beyond a reasonable doubt based on admissible evidence  Attorney-General of Natal v Johnstone.  It is irregular for the courts to interfere (Dubayi)
If however a prosecution is unwarranted and if convinced of the triviality of a case, the court may acquit the accused (Kgogong)
As a rule a court will not interdict the prosecuting authority from prosecution (Allen v Attorney General) nor will it issue a mandamus (Gillingham v Attorney-General)
The prosecuting authority’s discretion does not fall beyond the jurisdiction of a court and the latter can intervene where such discretion is improperly exercised.  A prosecution is wrongful in in addition, reasonable and probable grounds for prosecuting are absent (NDPP v Zuma)
The court will interfere where the prosecuting authority exceeds its powers (Mitchell v Attorney General
The prosecuting authority’s decision to decline to prosecute can on constitutional grounds be reviewed (DA (Democratic Alliance) v NDPP)
Interference by the judiciary will seldom be warranted in the absence of significant prejudice to the accused
- Yengeni: Held Constitution guarantees the independence of the NDPP & all professional members of his staff. 
- Prosecuting authority is not part of the judiciary – appointment does not compromise the separation of powers doctrine.

[22] Discuss in terms of the Child Justice Act any two stages at which diversion may be ordered.	(12)
A child justice court may in terms of s 67, order diversion at any stage before the close of the State’s case. If such a step is taken by the court, it must postpone the trial pending the completion of the diversion program by the child accused.  A postponement in this matter must be accompanied by a warning to the child that his acknowledgement of responsibility (one of the requirements for diversion) may be recorded as an admission in terms of s 220 of the CPA.  Further the child must be warned that should he fail to complete the diversion program, such acknowledgement will be admissible against him in the subsequent continuation of trial.  Once the court has received a report from the appointed probation officer confirming that the child has completed the diversion program ordered, it will order the stopping of prosecuting.
Stopping prosecution will result in the accused being able to request acquittal, whereas merely withdrawing same will have the effect that the same charges can be instituted based on the same facts at a later stage.

[23] Discuss the validity of the following statement "A free system of evidence applies during formal bail applications in South African law "	(10)
The strict rules of evidence applicable in criminal proceedings are relaxed for purposes of bail applications.
Hearsay evidence is admissible. However a careful assessment of such evidence is necessary.
The court may, for instance, refuse to accept hearsay evidence of an informant which is provided by the investigating officers – Maqungu v Assistant Magistrate, Whittlesea
Bail applications are, as a rule, urgent in nature.  Hence ex parte statements (oral statements made by the defense and prosecution from the bar) may be received in order to expedite the hearing at the quickest possible time.  Affidavits may as a rule, be submitted by the State and the defense in order to expedite the proceedings.
Affidavits carry more weight than statements from the bar.  However, the probative value of affidavits is less than that of oral evidence.

[24] Discuss the differences between the inquisitorial and accusatorial legal processes. In addition, indicate to which system the Republic of South Africa subscribes.	(7)
Accusatorial and Inquisitorial procedures
· Difference between the two procedures lies in the functions of the parties.
Accusatorial Procedure:
· e.g. Anglo-American systems and SA (although witness can be called by the judge and  procedure of questioning contains inquisitorial elements)
· Judge is in the role of detached umpire who should not enter the argument between the prosecution and defence for fear of becoming partial or loosing perspective.
· Police primary investigative force passing evidence to prosecutor in file format who then becomes the dominus litis.
· Prosecution decides on appropriate charges, court etc.
· Trial is in the form of a contest between two theoretically equal parties.
Inquisitorial Procedure:
· e.g. France
· Judge is master of proceedings (dominus litis) – he actively conduct | controls the search for the truth by dominating the questions of witnesses | accused. 
· After arrest: accused questioned by judge not police. 
· In trial judge primarily does the questioning and not the counsel for defense

[25] Proceedings in a bail application are generally different from those in an ordinary criminal trial. Discuss the procedural and evidentiary rules of bail with special reference to:
a.	Which forum has jurisdiction or legal competence to hear a bail application?
(a) 	Any court where the accused appears in court for the first time before her trial has jurisdiction (ie any lower court, or a High Court if the accused appears before a High Court for the first time in exceptional cases, or if the accused in detention stands trial before a High Court and applies for bail to that court).
(b) 	If the accused is charged with a Schedule 6 offence, the bail application must be heard by a district court. The DPP or designated prosecutor may order, in writing, that in the interests of justice, the bail application is heard by a regional court.
(c) Since a High Court has inherent jurisdiction to grant bail, it can hear an application for bail pending an appeal to the Supreme Court of Appeal.

b. 	Can bail applications be heard outside normal court hours?
	According to the provisions of section 50(6)(i)(b), bail may not be heard after hours, but there is nothing to prevent a High Court from hearing a bail application outside normal court hours by virtue of its inherent extraordinary powers.

c. 	Who has locus standi to appeal against a bail decision? 
	Sections 65 and 65A of the Act 
	Appeal can be brought by the accused to the high court against a lower court’s decision
	Appeal can be brought by the DPP against a decision of court to release accused on bail
	The high court has the power to regulate bail matters where statues are silent based on common law power to control its own decisions.

d.	What is the role of the court in a bail application?
	A court hearing a bail application should not act as a passive umpire.  A bail application is inquisitorial in nature. In Mauk 1999 (2) SACR 479 (W), the court addresses the role of the prosecutor and concludes that the court will not allow the state to assume a passive role in bail applications in the hope that the accused would be unable to comply with the burden of proof or disproof concerned in the case. The state must give the accused a reasonable chance to deal with the matter, for example by granting access to the police dossier. However, note the provisions of section 60(14) which provide the opposite

e.	the manner in which evidence is gathered by the court; and	5
The strict rules of evidence applicable in criminal proceedings are relaxed for purposes of bail applications.
Hearsay evidence is admissible. However a careful assessment of such evidence is necessary.
The court may, for instance, refuse to accept hearsay evidence of an informant which is provided by the investigating officers – Maqungu v Assistant Magistrate, Whittlesea
Bail applications are, as a rule, urgent in nature.  Hence ex parte statements (oral statements made by the defense and prosecution from the bar) may be received in order to expedite the hearing at the quickest possible time.  Affidavits may as a rule, be submitted by the State and the defense in order to expedite the proceedings.
Affidavits carry more weight than statements from the bar.  However, the probative value of affidavits is less than that of oral evidence.

f. Discuss the standard of proof as well as the proof of previous convictions during the course of a bail application. (5)
The burden and standard of proof in bail applications:
The standard of proof as set out in Section 60 (11) (a) and (b) is a civil one, namely proof on a balance of probability.
Proof beyond a reasonable doubt is not necessary because guilt or innocence in respect of the charge is not the issue.

Proof of previous convictions:
Unlike in ordinary criminal proceedings, previous convictions may be proved by the State in the course of a bail application.
In terms of Section 60 (11B)(a)(i) - The accused or his legal representative is also compelled to inform the court whether the accused has previously been convicted of an offence.
In terms of Section 60 (11B)(a)(ii) – Any charges against the accused must also be disclosed by him or his legal representative and there is also a duty to inform the court whether the accused has been released on bail pending those charges.
In terms of Section 60 (11B)(b) – Where the legal representative submits the required information, whether in writing or orally, the accused shall be required by court to declare whether he confirm such information or not.

g.	Discuss the substantive consequences of unlawful action by the authorities.
Substantive law comprises legal rules determining the rights and duties of individuals and the State; and both private and public law are part of substantive law. Substantive criminal law determines the prerequisites for criminal liability and prescribes the elements of various specific crimes. It also attaches a sanction to the breach of its prohibitions. However, the mere threat of criminal sanctions would serve no purpose; therefore the measures to enforce these sanctions are provided by the adjectival law.
Adjectival law puts substantive criminal law into action and the rules of criminal procedure form part of adjectival law.
1 	Formal-law consequences of unlawful action by the authorities
The formal consequences of unlawful action by the police are regulated by s 35(5) of the Constitution — the so-called exclusionary rule.
In terms of this constitutional provision, evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of such evidence would render the trial unfair, or otherwise be detrimental to the administration of justice.
The provision is clearly meant to discourage and punish the illegal obtaining of evidence by law-enforcement agencies and officials.
The exclusion of evidence by the courts may, in some instances lead to a death blow to serious cases which may have taken time and resources to investigate and to bring to justice.

2 	Substantive-law consequences of unlawful action by the authorities
This aspect is governed partly by s 28. In terms of s 28(1) a police official commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding six months:
· When he acts contrary to the authority of a search warrant issued under s 21 or a warrant issued under s 25(1); or
· When he, without being authorised thereto, searches any person or container or premises or seizes or detains any article; or
· Performs any act contemplated in s 25(1).
Section 28(2) affords the person who is aggrieved by an unlawful search or seizure the right to claim compensation in respect of the damage suffered.
The application may be brought upon the conviction of the provider of the false information of perjury.
Such compensation may be claimed at the instance of the wronged party or on application by the prosecutor acting on the instructions of such person.
In the course of such application the provisions of s 300 of the CPA shall mutatis mutandis apply with reference to the award.
This provision in s 28(2) applies even to a police official who is held criminally liable in terms of s 28(1), who becomes subject to the order for compensation, in addition to whichever sentence he may receive from the court.

[26] Discuss the distinction between the withdrawal of a charge and the stopping of a prosecution.     (10)
The prosecuting authority has the authority to withdraw a charge before the accused has pleaded to such a charge in terms of s 6 of CPA.  The accused is in these circumstances not entitled to a verdict of acquittal.  He may be prosecuted again on the same or related charges for example where new evidence is found.  A prosecutor may withdraw a charge without the consent of his DPP.  The reason for this is that a DPP, if dissatisfied with the prosecutor’s withdrawal of the charge, may charge the accused afresh.  Before an accused pleads, the prosecution can also withdraw a summons and issue another – Woman v Springs Town Council.  A DPP may at any time after an accused has pleaded, but before conviction stop the prosecution in respect of that charge.  If this is done, the accused is entitled to an acquittal in terms of s 6 (b) of the CPA.  This means that in any subsequent prosecution in respect of the same facts, the accused can successfully rely on a plea of previous acquittal (autrefois acquit).  However, a public prosecutor may not stop a prosecution without the consent of the DPP or any person authorized thereto by such a DPP as is clear in s 6 (b) of CPA, Van Wyk 1981.  The mere fact that a prosecutor indicates to the court that on the evidence as presented in court he is unable to support a conviction, does not amount to a stopping of the prosecution - Bopape

[27] The court may, in terms of s 158 (2) of the Criminal Procedure Act 51 of 1977 decide that evidence should be given by means of closed circuit television. Briefly discuss the circumstances which the court may and must take into account when making such a decision.     (5)
The court may give or make an order for evidence to be given by means of closed circuit-television or similar electronic media. Many reasons exist for this exception, for example
· it may be in the interests of the security of the state or 
· it may be in the interests of public safety, or 
· it may even be in the interests of justice for evidence to be given via such medium. 
Such an order by the court may be subject to any conditions that the court may deem necessary. On application by the prosecutor, accused or a witness or mero motu by the court, the court may order that a witness (with the consent of the witness) or the accused (with the accused’s consent) give evidence through such device. However, the media must be readily available or obtainable.

[28] Give a definition of a preparatory examination and discuss the circumstances under which such an examination may be held.	(10)
What is a preparatory examination:
- Criminal proceeding – not a trial as final decision rests with DPP and not the court. 
- Examination held before a magistrate to determine whether evidence presented justifies a trial. 
- Accused is not on trial – accused is not requested to plead at commencement of proceedings but at conclusion thereof, after all evidence to the charge has been led. 
- Magistrate asks accused to plead to charge but does not make a finding of guilty or not guilty.
- If trial instituted after preparatory examination, the trial becomes separate proceeding as the preparatory examination is terminated when trial commences.
- The purpose of the preparatory examination is to enable DPP to determine whether prosecution has case and if the accused should be prosecuted by Superior Court or another court. 
- It remains the DPP’s discretion to arraign an accused for sentence where he has pleaded guilty or for trial if the accused has pleaded not guilty.
- If magistrate discharges accused at the end of preparatory examination it does not have the effect of acquittal. If magistrate informs accused that DPP decided not to prosecute → he may not be charged with the same crime again – plead acquittal (autrefois acquit).

When a preparatory examination is held:
- A preparatory examination previously had to precede every superior court trial → under s 152 DPP is given a discretion to decide whether summary trial will held without preceding preparatory examination and only if DPP is of the opinion that there will be a danger of interference with or intimidation of witnesses or if it is in the interests of public safety.
- s 123 regulates current position: if DPP is of opinion that a preparatory examination will result in a more effective administration of justice, he may decide to order preparatory examination before the accused is tried in a Superior Court or other court having jurisdiction. He may take this decision at the following stages;
1) Following s 119 procedure in which accused pleaded guilty and if DPP is in doubt regarding the accused’s guilt or facts do not appear from record;
2) Following s 119 procedure where accused pleaded not guilty, s 122 and 123 or;
3) At any stage before conviction during trial in Magistrate’s Court / Regional Court → trial will be converted into preparatory examination.

DPP will institute preparatory examination if of the opinion – 
1) crime too serious to be tried in lower court – may refer case to HC on even more serious charge. 
2) that there is a fatal deficiency in State’s case after closure of State’s case and at the end of the trial and it might be remedied by converting the trial into preparatory examination.

The records form part of the preparatory examination. The preparatory examination proceeds on charges to which accused has pleaded, however evidence may be led which related to further crimes other than the one to which he pleaded. 
- Accused pleads to charges after all State’s evidence has been led – he may object or plead mental illness.

[29] The President of the Republic of South Arnica, Mr. TMB, summarily suspended and removed the National Director of Public Prosecutions (NDPP), Mr. VP, for the following reasons "insubordination", and "arrogance'', "unqualified" for the post and, in addition, that "as he serves at the pleasure of the President, the latter can summarily remove him from his office for any reason, even before the NDPP's term of office expires" Is the removal of the NDPP by the President, Mr. TMB, just? Discuss with specific reference to the following aspects
a. Who appoints the NDPP?	( 1)
The president
b. What are the qualifications for appointment as NDPP? Name two	(2)
LLB, admitted to practice, SA Citizen
c. What is the term of office of the NDPP?	(1)
Non-renewable 10 Years
d. Subject to the provisions of s 12 of the National Prosecuting Authority 32 of 1998, under which circumstances may the NDPP be suspended and be removed from office?	(8)
The President may provisionally suspend the National Director or a Deputy National Director from his or her office, pending such enquiry into his or her fitness to hold such office as the President deems fit and, subject to the provisions of this subsection, may thereupon remove him or her from office-
(i) for misconduct;
(ii) on account of continued ill-health;
(iii) on account of incapacity to carry out his or her duties of office efficiently; or
(iv) on account thereof that he or she is no longer a fit and proper person to hold the office concerned.
s12(7) The President shall also remove the National Director or a Deputy National Director from office if an address from each of the respective Houses of Parliament in the same session praying for such removal on any of the grounds referred to in subsection (6) (a), is presented to the President.
s12(8) (a) The President may allow the National Director or a Deputy National Director at his or her request, to vacate his or her office-
(i) on account of continued ill-health; or
(ii) for any other reason which the President deems sufficient.
e. Comment briefly whether the removal of Mr. VP was, considering your discussion of item (iv) and the facts above, procedurally and constitutionally correct	(2)	
In terms of s12(a)(iv) the president can provisionally suspend the NDPP if it is presumed that the NDPP is unqualified for the post. The veracity of the president’s claim of “unqualified” has to be proven upon the enquiry.
However there is no rule that stipulates that due to “arrogance” or “insubordination” the NDPP can be removed from his post. 
Accordingly, in view of Mr TMB’s assertion that the NDPP lacks the qualification the NDPP can be provisionally suspended until such time that the allegations are verified

[30] Compare (and discuss) the plea in a magistrate's court on a charge justiciable in a regional court with the plea in a magistrate's court on a charge justiciable in the high court.	 (10)
Plea in a Magistrate’s Court on a charge justiciable in a Regional Court
When the accused appears in the Magistrates’ Court and the alleged offence may be tried by a Regional Court but not by a Magistrates’ Court, or the prosecutor informs the court that he is of the opinion that the offence is of such a nature that it merits punishment in excess of the jurisdiction of the Magistrates’ Court, the prosecutor may put the relevant charge and any other charge to the accused, who shall be required by the Magistrate to plead to it – Section 112A of CPA.
If the accused pleads not guilty, the Magistrate may question him in terms of Section 115 and then commit him for a summary trial to the Regional Court. If the accused pleads guilty, he is questioned in terms of Section 112 and if the Magistrate is satisfied that the accused is guilty, will referred him to the Regional Court for sentencing. Should the Magistrate not be satisfied, he will enter a plea of not guilty and submit the accused for summary trial to a Regional Court, where he will be asked to plead afresh at the subsequent trial, irrespective of whether he pleaded in the Magistrates’ Court.

Plea in a Magistrate’s Court on a charge justiciable in a High Court
This procedure is sometimes referred to as the “curtailed preparatory examination” or the “mini preparatory examination”. The purpose of this procedure is to ease the workload of the High Court and of the DPP. It is a sifting process whereby a preparatory examination or superior court trial may be eliminated in certain cases where, at an early stage if the accused co-operates, the charge proves to be of a less serious than was originally thought.
When the accused appears in a Magistrates’ Court and the alleged offence may be tried by a superior court only or merits punishment is in excess of the jurisdiction of the Magistrates’ Court, the DPP may instruct the prosecutor to put the charges to the accused in the Magistrates’ Court.
The Magistrate does not determine the charge upon which the accused must stand trial and the proceedings only serve as an aid to the DPP in determining the charge.
The Magistrate directs the accused to plead to the charge and if he pleads guilty and the Magistrate is satisfied that he is guilty after questioning him in terms of section 112, he stops the proceedings pending a decision by the DPP. The DPP may decide to arraign the accused for sentence before the superior court of any other court having jurisdiction. If the Magistrate is not satisfied with the plea of guilty, he must record in what respect he is not satisfied and enter a plea of not guilty. The magistrate must advise the accused of the decision of the DPP and if the DPP's decision is that the accused is arraigned for sentence –
· in the Magistrates’ Court concerned, the court must dispose of the case and the proceedings continue as though no interruption occurred;
· in a Regional Court of High Court, the Magistrate must adjourn the case for sentence by such court;
If the accused pleads not guilty, Section 122 provides that the Magistrate must ask the accused whether he wants to make a statement indicating the basis of his defence. If he does not make a statement or it is not clear what he admits or denies, the Magistrate may question him. The court may inquire whether any admissions may be recorded as such.
When Section 115 has been complied with, the Magistrate must stop the proceedings and adjourn the case pending the decision of the DPP. The latter may:
· arraign the accused on any charge at a summary trial before a superior court or any other court having jurisdiction;
· institute a preparatory examination against the accused.
The DPP advised the Magistrates’ Court of his decision and the court notifies the accused accordingly. The accused must be asked to plead afresh at the subsequent trial.

[31] Discuss the jurisdiction with regard to sentencing of the high courts, regional courts and district courts	(13)
A high court may impose a sentence as court of first instance where it convicts a person of contempt in facie curiae. In such a case the court will be able to impose any sentence that my by law be imposed for that offence.  If the SCA, a provincial division or the Witwatersrand Local Division, after having heard an appeal in a criminal case, decides to change the conviction of an appellant to a conviction of another offence or to confirm a conviction but to impose a different sentence from the one originally imposed by the court of first instance, the jurisdiction of the court is limited to impose a sentence that may by law have been imposed by the court of first instance.

The SCA, provincial and local divisions may impose the following sentences:
(i) imprisonment, including imprisonment for life
(ii) periodical imprisonment
(iii) declaration as a habitual criminal
(iv) committal to a treatment centre
(v) a fine 
(vi) correctional supervision
(vii) imprisonment from which the accused may be placed under correctional supervision

A regional court may impose the following sentences and no other:
(i) imprisonment not exceeding 15 years (unless its jurisdiction has specifically been increased by statute)
(ii) periodical imprisonment
(iii) declaration as a habitual criminal
(iv) committal to a treatment centre
(v) a fine not exceeding the amount determined by the Minister from time to time by notice in the Gazette - presently R600 000
(vi) correctional supervision
(vii) imprisonment from which the accused may be placed under correctional supervision

A district court may impose the following sentences and no other:
(i) imprisonment not exceeding three years (unless for a statutory offence its jurisdiction is specifically increased by the statute)
(ii) periodical imprisonment
(iii) committal to a treatment centre
(iv) a fine not exceeding the amount determined by the Minister from time to time by notice in the Gazette - presently R120 000
(v) correctional supervision
(vi) imprisonment from which the accused may be placed under correctional supervision

[32] Captain B, the investigating officer in a murder case, receives the registration number of a motor vehicle that was seen near the murder scene at the time that the incident took place. Captain B decides to follow up on the information and visits the home address of Y, the registered owner of the motor vehicle. Y refuses to open the door or to furnish his full name
a. Discuss the powers of Captain B in terms of sections 41, 26 and 27 of the Criminal Procedure Act when he arrives at Y's home	(6)
Section 26 of CPA - Entering of premises for purposes of obtaining evidence
Where a police official in the investigation of an offence or alleged offence reasonably suspects that a person who may furnish information with reference to any such offence is on any premises, such police official may without warrant enter such premises for the purpose of interrogating such person and obtaining a statement from him: Provided that such police official shall not enter any private dwelling without the consent of the occupier thereof.
The reason for the proviso that police may not enter without consent is to prevent police from entering without having requested permission amounting to a serious infringement of the dwellers’ privacy. However, this once again presents the possibility that the occupier may refuse the police entry, which may hamper investigations.
Section 27(1) of CPA - Resistance against entry or search
A police official who may lawfully search any person or any premises or who may enter any premises under Section 26, may use such force as may be reasonably necessary to overcome any resistance against such search or against entry of the premises, including the breaking of any door or window of such premises: Provided that such police official shall first audibly demand admission to the premises and notify the purpose for which he seeks to enter such premises.
Circumstances may also arise where the delay caused by obtaining warrant will enable the suspect to escape and therefore the CPA empowers persons to arrest in circumstances in which any right-thinking citizen would normally feel morally obliged to intervene, so that a citizen would be reasonably safe in obeying his instincts in deciding whether or not be should effect an arrest.
The powers of arrest of peace officers are wider than those of private individuals and that wider powers are given in respect of the arrest of persons who are caught in the act, than in respect of persons who are merely suspected of the commission of an offence where only a reasonable suspicion will justify an arrest.
Tsose v Minister of Justice 1951 (3) SA 10 (A)
It was held that if the object of an arrest is to frighten or harass and so induce him to act in way desired by the arrester, without his appearing in court, the arrest is unlawful. Punitive arrest (arrest to punish the offender) is therefore illegal.

b. Y later admits that he visited his mother who lives next to the premises where the murder took place However, Y is not very cooperative and he informs Captain B that he does not want to get involved in the matter He also refuses to make any statement Captain B is convinced that Y has information that may assist him in solving the case What steps may Captain B take to obtain information from y? Discuss in detail (7)
Furthermore, Section 41(1) of CPA - 
A peace officer may call upon any person -
(a) 	whom he has power to arrest;
(b) 	who is reasonably suspected of having committed or of having attempted to commit an offence;
(c) 	who, in the opinion of the peace officer, may be able to give evidence in regard to the commission or suspected commission of any offence, to furnish such peace officer with his full name and address, and if such person fails to furnish his full name and address, the peace officer may forthwith and without warrant arrest him, or, if such person furnishes to the peace officer a name or address which the peace officer reasonably suspects to be false, the peace officer may arrest him without warrant and detain him for a period not exceeding twelve hours until such name or address has been verified.

Therefore X was also justified in terms of section 41 in asking Y for his particulars and arresting him immediately for refusing to disclose the requested information. If Y knew that the person who wished to arrest him was a police officer, regardless of how X was dressed, his refusal to provide his particulars would constitute an unlawful act. It would depend on the factual issue of whether he was or could have been aware of the identity of the arresting officer.
A summons can be used in terms of section 205 to bring a person before a court. The person can obviously decide to cooperate with the state voluntarily, and if he answers questions to the satisfaction of the prosecutor or the DPP, he no longer has to appear before the court.
As B is convinced that Y has information that could assist him in solving the case. B may arrest Y without warrant for refusal to cooperate.  Further B may issue a summons in terms of section 205 to for Y to appear in court and divulge information relating to the case.

[33] Discuss the principles relating to "due process (legality, the rule of law) and the need to limit state power" in criminal procedure	(8)
Crime Control Model   
· Regards the repression of criminal conduct as the most important function of criminal procedure.
Due Process Model
· Regards the adherence to rules which duly and properly acknowledge individual rights at every stage of the criminal process as the only ground on which a conviction and sentence can be secured. Supported by the Bill of Rights.
Criticism – tends to neglect the right of victims of crime and law abiding citizens in favour of the rights of the accused as a result truth seeking suffers.
· Both models do not exclude each other, and no existing system of criminal procedure consists of only one model. 
 
Constitutionalism in the light of what the ``rule of law'' and the legality principle require in a constitutional state, for example that juridical guilt is important in a constitutional state. This means that it is not important to secure a verdict of guilty at any cost and by any means whatsoever, but that it is imperative that the rules of evidence and criminal procedure law be complied with according to the entrenched rights in the Constitution. It also means that the burden of proof generally falls on the state to prove the guilt of the accused beyond reasonable doubt; that if a legal provision shifts the burden of proof to the accused, then the restriction of the constitutional right of the accused to be deemed innocent until proven guilty must comply with the limiting provisions of section 36 of the Constitution, namely that the restriction must be reasonable and justifiable as in an open and democratic society based on the principles of human dignity, equality and freedom, taking due account of factors such as the nature of the law, the importance and purpose of the restriction, the nature and extent of the restriction, and whether there is a less restrictive way of achieving the set purpose. A practical example of such a curtailment of the presumption can be found in the inverse or reversed burden of proof in the case of applications for bail for Schedule 6 offences as contemplated in section 60 (11) of the  Criminal Procedure Act, where the accused has to convince the court that unusual circumstances exist under which it is justifiable in the interests of justice that the accused should be released although facing a serious charge. It can be said, therefore, that where bail applications relating to certain serious offences are concerned, South Africa espouses the ``crime control'' model in the interests of justice. The different criteria of proof required for each stage/phase/component may also have an impact on assessment of the type of model.

[34] In criminal procedure extradition agreements or treaties between states have certain corresponding principles Discuss these principles	(5)
An extradition agreement is one in terms of which a person is sent to the jurisdiction at which the offence was allegedly committed.
States are not as a rule, compelled to extradite offenders.  Such request may only take place on the basis of a prior agreement between the countries.
Extradition is governed by the following principles:
· The crime has to be punishable as such in both countries, the so-called principle of double criminality
· Extradition is normally not granted for crimes of a political nature
· The perpetrator may only be charged, in the receiving  country, of the offence with which he was originally charged in the sending country, unless the sending country agrees to the adding of a further charge
· Extradition may be refused in circumstances where the death penalty may be imposed  in terms of the law of the requesting state and if the law of the sending state does not provide for the death penalty for the commission of the particular crime
· An extradition agreement usually contains a ne bis in idem clause which corresponds with the pleas of autrefois acquit and autrefois convict

[35] Discuss the principles of, and differentiate between police bail and bail granted by the prosecution respectively	(12)
The discretion for an application for police bail should not be frustrated by an excessive amount and should not be refused unless there is substantial cause for such refusal. An action for damages will lie should police bail be refused on malicious grounds or where the police official simply refused to exercise his discretion - Shaw v Collins (1883) 2 SC 389. The purpose of police bail is to ensure that pretrial release on bail in respect of relatively trivial offences be secured as soon as possible – even before first appearance in a lower court. If police bail cannot be granted or it can be granted but is refused, the accused may still apply to a lower court for bail even before his first compulsory appearance. Bail granted by the prosecution pending an accused’s first appearance in court, is also possible.

Section 59 (1) (a) An accused who is in custody in respect of any offence, other than an offence referred to in Part II or Part III of Schedule 2 may, before his or her first appearance in a lower court, be released on bail in respect of such offence by any police official of or above the rank of non-commissioned officer, in consultation with the police official charged with the investigation, if the accused deposits at the police station the sum of money determined by such police official.

Section 59 (1) (b) The police official referred to in paragraph (a) shall, at the time of releasing the accused on bail, complete and hand to the accused a recognizance on which a receipt shall be given for the sum of money deposited as bail and on which the offence in respect of which the bail is granted and the place, date and time of the trial of the accused are entered.

Section 59 (1) (c) The said police official shall forthwith forward a duplicate original of such recognizance to the clerk of the court which has jurisdiction. The police must give the accused a reasonable opportunity to communicate with his legal representative, family or friends to obtain the bail amount.

Police bail: the limitations
Only cash payments can be received and no sureties can be accepted. Release on police bail can only take place before the accused’s first appearance in a lower court. Discretionary special conditions (conditions other than essential bail conditions), cannot be added by the police when releasing an accused on bail. However, a court may add special conditions to police bail.
Police bail is not possible in respect of offences referred to in Part II and III of Schedule 2 (ie treason, sedition, murder, rape, arson, kidnapping, robbery, theft, fraud and assault etc).

The discretion
An application for police bail should not be frustrated by an excessive amount and should not be refused unless there is substantial cause for such refusal. An action for damages will lie should police bail be refused on malicious grounds or where the police official simply refused to exercise his discretion - Shaw v Collins (1883) 2 SC 389.
The police will be entitled to grant bail if for instance, the offence is theft of a packet of sweets the value of which is surely less than R200-00. (see Schedule 2, parts II and III.) 
If bail has been granted by the police (of or above the rank of non-commissioned officer), that bail shall remain in force at and after the first appearance of the accused in a lower court in the same manner as bail granted by a court.
If bail was not granted by the police, the accused should at his/her first appearance in court be informed of his/her right to apply for bail. This would otherwise constitute an irregularity.
In general, everyone who is arrested for allegedly committing an offence has the right to be released from detention if the interests of justice permit, subject to reasonable conditions section 35(1)(f) of the Constitution.
In the absence of a conviction by a court of law, an accused is also constitutionally presumed to be innocent section 35(3)(h) of the Constitution. There is an obvious area of tension between this presumption and deprivation of liberty pending the verdict of a court of law. Bail is a method of securing a compromise.
The legislature has determined that the refusal to grant bail shall be in the interests of justice where one or more of the grounds referred to in section 60(4) of the Act is established.
The magistrate has discretion to grant bail, which discretion must be judicially exercised.
The amount of bail must not be excessive and the bail conditions should not be unfair.
The magistrate may refuse bail if he/she is of the opinion that the accused may pose a threat to the security of the state; will disrupt public order; will abscond; will interfere with witnesses; and disrupt the administration of justice.
The court may take into account any factor which in the opinion of the court should be taken into account.

[36] Name any eight (8) circumstances provided for in section 40 of the Criminal Procedure Act which allow a peace officer the powers to arrest a person without a warrant of arrest	(8)
Powers of peace officers
Section 40(1) of CPA - A peace officer may without warrant arrest any person -
1. who commits or attempts to commit any offence in his presence;
2. whom he reasonably suspects of having committed an offence referred to in Schedule 1, other than the offence of escaping from lawful custody;
3. who has escaped or who attempts to escape from lawful custody;
4. who has in his possession any implement of housebreaking or carbreaking as contemplated in Section 82 of the General Law Third Amendment Act, 1993, and who is unable to account for such possession to the satisfaction of the peace officer;
5. who is found in possession of anything which the peace officer reasonably suspects to be stolen property or property dishonestly obtained, and whom the peace officer reasonably suspects of having committed an offence with respect to such thing;
6. who is found at any place by night in circumstances which afford reasonable grounds for believing that such person has committed or is about to commit an offence;
7. who is reasonably suspected of being or having been in unlawful possession of stock or produce as defined in any law relating to the theft of stock or produce;
8. who is reasonably suspected of committing or of having committed an offence under any law governing the making, supply, possession or conveyance of intoxicating liquor or of dependence-producing drugs or the possession or disposal of arms or ammunition;
9. who is found in any gambling house or at any gambling table in contravention of any law relating to the prevention or suppression of gambling or games of chance;
10. who wilfully obstructs him in the execution of his duty;
11. who has been concerned in or against whom a reasonable complaint has been made or credible information has been received or a reasonable suspicion exists that he has been concerned in any act committed outside the Republic which, if committed in the Republic, would have been punishable as an offence, and for which he is, under any law relating to extradition or fugitive offenders, liable to be arrested or detained in custody in the Republic;
12. who is reasonably suspected of being a prohibited immigrant in the Republic in contravention of any law regulating entry into or residence in the Republic;
13. who is reasonably suspected of being a deserter from the South African National Defence Force;
14. who is reasonably suspected of having failed to observe any condition imposed in postponing the passing of sentence or in suspending the operation of any sentence under this Act;
15. who is reasonably suspected of having failed to pay any fine or part thereof on the date fixed by order of court under this Act;
16. who fails to surrender himself in order that he may undergo periodical imprisonment when and where he is required to do so under an order of court or any law relating to prisons;
17. who is reasonably suspected of having committed an act of domestic violence as contemplated in section 1(2) of the Domestic Violence Act, 1998, which constitutes an offence in respect of which violence is an element.

[39]	X is arrested by a police official on a charge of alleged murder and is detained at a police station. After four days, X requests the police to release him, but his request is denied. On the fifth day X is brought before a magistrate and applies to be released on bail. 
Discuss the risks and factors which must be considered by a court when deciding a bail application. (15) 
The release of the accused of bail shall be granted if such release is in the interest of justice.
In terms of Section 60 (4), the refusal to grant bail and the detention of an accused in custody shall be in the interest of justice where one or more of the following grounds are established (It was held in Dlamini that these guidelines were constitutional):
a) In terms of Section 60 (4) (a) - where there is the likelihood that the accused, if released, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence
i. In this regard the court may consider (s 60 (5)) the degree of violence implicit in the charge, any threats issued by the accused (Ex parte Nkete), any resentment harboured by the accused, any disposition to violence, any disposition of the accused to commit offences, the prevalence of a particular type of offence, any evidence of previous offences, any other factor
b) In terms of Section 60 (4) (b) – where there is the likelihood that the accused , if released, will attempt to evade his trial
i. In this regard the court may consider (s 60 (6) – as confirmed in Letoana) the emotional, family, community or occupational ties of the accused, the assets of the accused, the means and travel documents held by accused, the extent to which the accused can afford to forfeit the amount of bail, the question of extradition, the nature and gravity of the charge, the strength of the case against the accused, the nature and gravity of punishment, the binding effect and enforceability of bail conditions, any other factor
c) In terms of Section 60 (4) (c) – where there is the likelihood that the accused , if released, will attempt to influence or intimidate witnesses or to conceal or destroy evidence
i. In this regard the court may consider (s 60 (7) – in Hlongwa it was held that bail can be refused if there is a reasonable possibility that he would tamper with one or more state witnesses if released) the familiarity and identity of the witness (Acheson), whether witness have already made statements and agreed to testify, the relationship between the witness and accused (Ex parte Taljaard), whether the investigations have already been completed, how effective and enforceable the bail conditions prohibiting communications are like to be, the likelihood of access to evidentiary material, the ease with which such material could be concealed or destroyed, any other factor
d) In terms of Section 60 (4) (d) – where there is the likelihood that the accused , if released, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system
i. In this regard the court may consider (s 60 (8)) the false supply of information knowingly provided, whether another charge is pending, any previous failure on the part of the accused to comply with bail conditions, any other factor
e) In terms of Section 60 (4) (e) – where in exceptional circumstances there is the likelihood that the accused will disturb the public order or undermine the public peace of security
i. In this regard the court may consider (s 60 (8A)) whether the nature of the offence will induce a sense of shock or outrage in the community, whether this may lead to an outrage, the safety of the accused is in jeopardy, whether the sense of peace and security of the public will be undermined, any other factor
f) In terms of Section 60 (9) – the personal freedom of and possible prejudice to an accused
i. In this regard the court may consider the period for which the accused have already been in custody, the probable period of detention to conclude trial, the reason for delay, the financial loss the accused may suffer, any impediment to the preparation of the accused’s defence, the accused’s state of health, any other factor

[40]	The safety and protection of a child detained in police custody is of paramount importance and has constitutional ramifications. The State, during the pre-trial stage of criminal proceedings against a minor offender, has an option of ‘prosecutorial diversion’. 
Explain the concept ‘prosecutorial diversion’ and also indicate when it may occur. (10) 
	Prosecutorial diversion applies only in the case of Schedule 1 offences which include but are not limited to, theft not exceeding R2500.00, fraud not exceeding R1500.00, common assault, perjury etc.
Prosecutorial diversion may take place if the prosecutor is satisfied:
· That the following factors have been complied with:
· The child acknowledges responsibility for the offence (this is not the same as admitting guilt and the difference is important if the child fails to comply with the diversion order)
· The child has not been unduly influenced to acknowledge responsibility
· The child, and if possible his parents, guardian or other appropriate adult consents to the diversion.
· If the child is between the ages of 10 and 14 years, criminal capacity is likely to be proved.
· That any previous diversion orders have been taken into account when deciding whether or not to grant diversion at this stage
Prosecutorial diversion may only take place:
· After assessment by a probation officer (unless the prosecutor determines that it is in the best interest of the child to dispense with the assessment).
· Before the first appearance at a preliminary inquiry, (diversion is possible at the preliminary inquiry but a different set of procedures then applies in terms of the Act).
· If the child falls into the following categories:
· Abandoned or orphaned children without any visible means of support
· A child whose behaviour cannot be effectively controlled by a parent
· A child who lives or works on the street or begs for a living
· A child addicted to a dependence-producing substance without any means to obtain treatment
· A child subject to exploitation
· A child who lives in an environment which may cause mental, physical or social suffering
· A child who is at risk of social, physical or mental suffering if returned to the care of a care-giver or parent
· A neglected child
· A child who has been deliberately neglected, degraded or abused;
· A child who is a victim of child labour and
· A child in a child headed household
· The prosecutor must not divert the matter, but rather refer it to a preliminary inquiry for the presiding officer to consider referring the matter in terms of the Children’s Act
· In the event that the prosecutor decides to grant diversion, he must select a diversion option from those contained in Section 53 (3) referred to as level 1 options.  This may not exceed 12 months in duration if the child is below the age of 14 and 24 months if the child is above the age of 14.
· Although the decision to grant prosecutorial bail in a Schedule 1 matter is made by the prosecutor, the order must still be confirmed as an order of court by a magistrate in changers where the child and preferably his parents, appropriate adult or guardian are present.
· If the child fails to comply with the diversion order, Section 58 comes into operation.

· Discuss the protection(s) extended by the Child Justice Act 75 of 2008 for the protection and safety of detained children. (10) 
	Section 28 of the Child Justice Act gives scope to the protection of children held in police custody.  A child detained in police custody:
· Must be detailed with his like gender
· Must be detained in conditions which take into consideration his particular vulnerability
· Must be permitted visits by parents, guardians or other appropriate adults, legal representatives, social workers, probation officers, health workers, religious counsellors etc.
· Receive appropriate health care and adequate food, water, blankets and bedding.
If a child is injured or suffers a health condition in custody, the complaint or observation of such must be recorded and reported to the station commissioner who must take appropriate action to ensure that the child receive the medical treatment necessary.
Section 36 of the Child Justice Act states that any evidence obtained by the probation officer during assessment may only be used during the preliminary inquiry and is inadmissible during a bail application, plea, trial or sentencing procedure.  Section 37 (2) stipulates that the assessment of the child must take place in an area conductive to privacy and finally Section 38 determines who may be present at the assessment of the child.  These stipulations guarantee the right to privacy during the assessment period.

[41]	Discuss the functions and powers of the DPP and compare them with those of the NDPP. (15)
A director is authorised to undertake the prosecution of criminal cases and any appeal arising from such cases, as well as the prosecution of criminal cases and any appeal or review arising from such cases in a particular area of jurisdiction of the High Court of South Africa and may delegate this authority. It is the DPP's duty to control and supervise prosecutors in lower courts, while prosecutors are appointed by the NDPP. The DPP also has certain extraordinary powers as provided in section 185 of the Act, as well as the authority to identify certain offences by way of a certificate as special offences that have certain consequences, particularly as regards the granting of bail to the accused. The DPP's functions must be exercised in accordance with the laws and customs of the Republic, and in accordance with the policy and stipulations of the NDPP. It is the duty of the DPP to exercise discretion concerning the institution of a prosecution in order to ensure that the legitimacy of the criminal justice system is not jeopardised by discriminatory prosecution. 
The NDPP, as head of the prosecuting authority, shall have authority over the exercising of all powers and performance of all duties conferred on any member of the prosecuting authority by the Constitution and he -
· must determine prosecution policy and issue policy directives;
· may intervene when policy directives are not complied with;
· may review a decision to prosecute or not to prosecute, after consultation with the relevant DPP.
· Where an offence was committed wholly or partially within the area of jurisdiction of one DPP, the NDPP can direct that it be investigated and tried within the area of another DPP.
· The NDPP must frame a code of conduct which members of the prosecuting authority must comply with. This has been done and is known as The Code of Conduct for Members of the Prosecuting Authority.
· The NDPP may authorise any competent person in the employ of public service to conduct prosecutions, subject to is control and direction.
· The NDPP has the power to institute and conduct a prosecution in any court in the Republic in person.
· The NDPP must also issue policy directives and he may intervene where these are not observed.

[42]	There is a viewpoint that the criminal justice system is offender-orientated, to the detriment of the rights and interests of victims and other witnesses. Victims, it has often been said, feel alienated from the process, which is further exacerbated by the absence of a comprehensive victim compensation fund for certain categories of victims.
Discuss the position of the victim in the South African criminal procedural system. (10)
The criminal prosecution at the instance of the State is essentially a contest between the State and the accused. The role of the victim (or relatives of the deceased) is, in principle, confined to that of an ordinary witness who is simply called upon to testify on the question of the guilt or innocence of the accused or the sentencing of the accused, if found guilty.
There are however, certain provisions which do indeed promote victim participation in the criminal process which will become apparent later in your studies of criminal procedure. Perhaps of more importance is the concept of victim protection in the criminal process. There are some statutory provisions aimed at protecting the victim. Selected examples found in the CPA are for example:
1	Section 144(3)(a)(ii) indicates that where an accused is arraigned for summary trial in the High Court, the indictment must be accompanied by a list of names and addresses of prospective prosecution witnesses and if the Director of Public Prosecutions is of the opinion that these witnesses may be tampered with or may be intimidated in one way or another, or in the interest of the security of the State, he may specify that the names and addresses may be withheld.
2	Section 153(2) indicates that if it appears to the court that there is a likelihood that harm may result to a witness, the court may direct that such witness shall testify behind closed doors in order to protect his identity.
3 	In terms of s 158(3)(e) a witness may testify by means of closed circuit television, if it appears to the court that such witness would be harmed or prejudiced by testifying in open court.
4	Section 170A empowers the court to appoint an intermediary to facilitate the testimony of a witness under the age of 18 who may otherwise be exposed to mental strain or harm.
5	A witness may apply to be placed in a witness protection programme under the auspices of the Witness Protection Act 112 of 1998.
6	In terms of part 16 of the Prosecution Directives issued by the National Director of Public Prosecutions, certain factors regarding witness protection must be taken into account by prosecutors.

In Mabaso 1990 (3) SA 185 (A) it was suggested that the legislature should provide or legislation in terms of which an arrested person should be informed of his right to legal representation (representation or legal counsel) upon arrest. This has now been embodied in s 73(2A) of the CPA.

[43]	Discuss the right to legal assistance in the pre-trial stage of the criminal process. (7)
The rights of a detained person to choose and consult with a legal practitioner and to be promptly informed of this right, is now entrenched in s 35(2)(b) of the Constitution and s 73(1) of the CPA. A person who has been arrested is in detention from the moment of his arrest and therefore immediately qualifies for this right. Further, the accused may exercise this right at any stage during his detention, whether before, during or after the trial - Melani 1996 (1) SACR 335 (E). The right of a detained person to be informed of this right not only requires the State to inform him at the time of arrest of this right, but also at every further stage of the investigation into the alleged offence where his cooperation is sought, such as when he is being questioned, a statement is taken from him, he makes a confession or is required to take part in an identification parade. The right to legal representation includes the right to confidentiality during consultation with the legal practitioner. A detainee therefore has the right to consult with his legal adviser without the conversation being overheard - Mokoena v Commissioner of Prisons 1985 (1) SA 368 (W).

The right to legal representation in criminal trials is universally recognised in most civilised societies. This fundamental right of an accused is inherent in the principle that an accused is entitled to a fair trial. -

[44]	Discuss the following:
1	The duty of the court to inform an accused of the right to legal assistance.
2	The duty of the court to inform an accused of the opportunity to obtain legal assistance.
3	The role of a legal representative and others in assisting an accused.  (15)
The duty to inform an accused of the right to legal representation
A right is of no use to a person if he is not aware of it. The Constitution accordingly provides in s 35(2)(b) and s 35(3)(f) that the accused person must be promptly informed of the right to choose and be represented by a legal practitioner of his choice. A judicial officer therefore has a duty to inform an unrepresented accused that he has a right to be legally represented.
A failure on the part of a judicial officer to inform an unrepresented accused of his legal rights, including the right to legal representation, can lead to a complete failure of justice. There is, however, no prejudice (and hence no failure of justice) where the accused would in any event have been convicted, notwithstanding a failure of a judicial officer to inform him of his right to legal representation - Hiantlala v Dyantyi 1999 (2) SACR 541 (SCA). When a court explains to an undefended accused his rights to legal representation and the accused, facing a serious charge, elects to appear in person, the court should ask the accused why he wants to appear in person and if it appears that the accused is under some or other misunderstanding, that has to be put right - Nkondo 2000 (1) SACR 538 (W); Mande 2000 (2) SACR 666 (NC). In Hlantlala v Dyantyi, above, it was held that the fact that 'no administrative machinery rendering a free legal service' is available in a particular part of the country, is untenable, and cannot be proffered as an excuse for denying a section of the South African society, merely because they happen to be in a particular area, rights otherwise enjoyed by the rest of the country.
The duty to inform an accused of an opportunity to obtain legal representation
The court must always carefully consider an application by an accused for a postponement in order to enable him to obtain legal representation.
Where an accused's legal representative withdraws from the case, the court should ask the accused whether he wishes to have the opportunity to instruct another legal representative and/or whether he is ready to undertake his own defence-failure to do so is irregular and invalidates the proceedings - Khoal11990 (1) SACR 276 (0). Where, however, an accused has ample opportunity to obtain legal representation and fails to arrange this, he cannot subsequently attack the validity of proceedings unless he can furnish an acceptable explanation for this failure. However, a request for a postponement of the trial in order to enable the accused to obtain work to pay for the services of the legal representative of his choice is beyond the limits of acceptability - Swanepoel en Andere 2000 (1) SACR 384 (0).
The role of the legal representative and others in providing the accused with assistance
Apart from assistance by a trained legal representative, an accused under the age of 18 years may be assisted by his parent or guardian, in terms of the CPA. Such assistance is not synonymous with legal representation and the parent or guardian has no greater right than a legal representative to decide how a case should be conducted - Assel 1984 (1) SA 402 (C); see also D v L 1988 (4) SA 757 (C) 760 with regard to the nature of assistance by a guardian. A court will not allow the same advocate to defend two accused with interests which conflict in material aspects - Moseli (1) 1969 (1) SA 646 (0); Jacobs 1970 (3) SA 493 (E); Hollenbach 1971 (4) SA 636 (NC). As a general rule an accused is bound by what is done by his legal representative in the execution of his mandate during the course of the trial - Muruven 1953 (2) SA 779 (N).

[45]	The separation between officials who investigate crime and those who decide to prosecute and actually do prosecute crime is of critical importance. Discuss the positioning, the role and the relationship, between prosecutors and the police in the South African criminal justice system.  (10)
In South Africa we have a national police service which is an independent government organ and which is under the ultimate control of the relevant cabinet minister. The structure and functions of the department are governed by the South African Police Service Act 68 of 1995 and ss 205 to 208 of the Constitution. The statutory functions of the police are to investigate any crime or alleged crime and to prevent crime. With regard to prosecutions concerned, the police do in practice exercise discretion of their own and often refrain from bringing trivial matters and allegations, which are not adequately supported by evidence, to the attention of the public prosecutor. All investigations completed by the police for purposes of a prosecution must be submitted to the prosecuting authorities as the police do not have the final say on whether a prosecution should be instituted. The final decision resides with the DPP concerned or his local public prosecutors, as the case may be.

The NDPP may also intervene. The separation between officials who investigate crime and those who decide to prosecute and actually do prosecute crime is of critical importance. It promotes objectivity and provides the criminal justice system with a process in terms of which the results of a police investigation can be evaluated independently before the important step of instituting a prosecution is taken. In practice there is some form of co-operation between the police and prosecutors in the investigation of a case and its preparation for trial. In paragraph 8 of the Prosecution Policy issued by the NDPP in terms of s 21(1)(a) of Act 32 of 1998 it is stated: 'With regard to the investigation and prosecution of crime, the relationship between prosecutors and police officials should be one of efficient and close co-operation, with mutual respect for the distinct functions and operational independence of each profession.

The initial investigation is conducted by the police. They do so upon their own initiative or as a result of a complaint received from the public; or they may do so in consequence of instructions received from the prosecuting authorities. The police prepare a docket (file, dossier) for submission to the public prosecutor who decides whether to prosecute or not. The prosecutor, in the exercise of his discretion to prosecute, examines the witnesses' statements and documentary evidence contained in the docket, together with such real evidence as might be available, for example, weapons, fingerprints and clothing. At this stage the prosecutor may also direct and control the investigation by giving specific instructions to the investigating officer, that is, the police official charged with the investigation of the crime. But he himself does not, in principle, actively participate in any investigative work. The prosecutor should avoid a situation where he becomes a potential State witness, as it is most undesirable that a prosecutor in a case should also testify on behalf of the State in the same case.

Courts have disapproved of the combination in one person of investigator and prosecutor. If finally satisfied on the basis of all the available evidence that there is a prima facie case and if satisfied that there is no other compelling reason not to prosecute, the prosecutor has a duty to institute a criminal action and take such further steps as might be legally required (such as having the necessary summons issued — s 54) and legally permitted — such as having a pretrial interview with a prospective State witness). The prosecutor determines the charges and is, in this respect, dominus litis.

[46]	The question is often posed how one is supposed to determine exactly when a suspicion may be said to be a 'reasonable suspicion, or when one could be said to have 'reasonable grounds' to believe that a certain state of affairs exists, or what force would be 'reasonably necessary' to achieve a certain objective. Discuss the terms 'reasonable suspicion, 'reasonable grounds' and 'reasonably necessary'. (10)
Although it would be impossible to lay down any hard and fast rules in this regard, the guidelines below may be followed:
1	The requirement of reasonableness may be described as a requirement that there be 'reasonable grounds' from which a certain inference can be drawn. It can for instance only be said that force is 'reasonably necessary' to achieve a certain goal, if there are 'reasonable grounds' to believe that such force is actually necessary to achieve the goal. A person can furthermore only be said to have a 'reasonable suspicion' that a certain state of affairs exists, if he has 'reasonable grounds' to believe that state of affairs exists.
2	A person will only be said to have 'reasonable grounds' to believe orsuspect something or that certain action is necessary if:
· he really 'believes' or 'suspects' it
· his belief or suspicion is based on certain 'grounds'
· in the circumstances and in view of the existence of those 'grounds, any reasonable person would have held the same belief or suspicion.
3 	The word 'grounds' as it is used here, refers to 'facts'. This means that there will only be 'grounds' for a certain suspicion or belief if the suspicion or belief is reconcilable with the available facts. The existence or otherwise of a 'fact' is objectively determined - Van Heerden 1958 (3) SA 150 (T) at 152 and Nell 1967 (4) 5A 489 (SWA) at 494. This means that one will have to look at the facts as they really are, and not as someone may 'think they are'. To determine what the facts really are, a person will make use of his five senses. This means that the person will determine the true facts by looking, hearing, smelling, touching and tasting.
4	Once a person has established what the facts really are, he will evaluate them and make an inference from those facts with regard to the existence or otherwise of other facts, which he is at the time, for whatever reason, unable to establish. This means that he will consider the true facts and will then decide whether the true facts are in his view sufficient to warrant a belief that the other facts also exist - cf Mnanzana 1966 (3) SA 38 (T) at 43.
5	Once he has made the inference that the other facts exist, it can be said that the person himself 'believes' or 'suspects' that such facts exist.
6 	However, the mere fact that a certain person believes or suspects that certain facts exist is not sufficient to regard his belief as one based on 'reasonable grounds' as required by law.
	This will only be the case if it can be said that any reasonable person would have held the same belief or suspicion in the circumstances. These words 'any reasonable person, as they are used in this regard, refer to any other person who has more or less the same background knowledge' (such as training and experience) as the person who actually entertains the belief or suspicion.
7	A person can therefore be said to have 'reasonable grounds' to believe or suspect something if he actually believes or suspects it, his belief or suspicion is based on facts from which he has drawn an inference, and if any reasonable person would, in view of those facts, also have drawn the same inference. This is a factual question that will have to be answered with reference to the factual circumstances that are present in each case.

[47]	Discuss the ascertainment of the bodily features after arrest. (8)
The obtaining of data through finger, palm and foot-printing, conducting identity parades, ascertaining of bodily features, taking of blood samples and taking of photographs are matters regulated by s 37 of the CPA. (Also note the pending amendment to s 37 in terms of the Criminal Law (Forensic Procedures) Amendment Act 6 of 2010.).
In Huma 1996 (1) SA 232 (W) it was held that the taking of fingerprints does not violate the accused's right to remain silent or his right to have his dignity respected and protected.
Only suspects or accused persons or convicted persons may be finger, palm or foot-printed.
Only medical or nursing staff may take blood samples.
In terms of s 335B a medical examination may, in certain circumstances be conducted on a minor even without the permission of his parents or guardian.
In Minister of Safety and Security and Another v Xaba 2003 (2) SA 703 (D) the applicants applied for the confirmation of a rule nisi which would declare the second applicant, a police officer, to be entitled to 'use reasonable force, including any necessary surgical procedure performed by medical doctors' to remove a bullet lodged in the respondent's thigh, and directing the respondent to subject himself to the procedure, failing which the Sheriff was to furnish the necessary consent on his behalf. It appeared that the respondent was a suspect in a motor-vehicle hijacking case and that the police believed the bullet would connect him with the crime. The respondent refused to undergo the procedure.
The applicants relied on s 27 of the CPA which deals with legitimate use of force by police in the event of resistance against search or seizure, and s 37, which deals with police powers in respect of prints and bodily features of the accused. Section 37(1)(c) authorises a 'police official' to 'take such steps as he may deem necessary in order to ascertain whether the body of a person ... has any mark, characteristic or distinguishing feature or shows any condition or appearance; provided that no police official shall take any blood sample'. Section 37(2)(a) allows 'any medical officer of any prison or any district surgeon or, if requested thereto by any police official, any registered medical practitioner or registered nurse' to 'take such steps, including the taking of a blood sample, as may be deemed necessary to ascertain whether the body of any person ... has any mark, characteristic, or distinguishing feature or shows any condition or appearance'.
The contention was, therefore, whether the search and seizure provisions of the CPA (ss 20-23 and 27) gave only powers of search to 'police officials' and 'peace officers, or whether or not they were capable of performing, or entitled to perform surgery and to delegate such powers of search.
The court held that since a police official was not entitled to search a suspect by operating on his leg, he could not use the reasonable force authorised by s 27 to do so. Since he could not delegate his power to search, he could not ask a doctor to do it instead.
A person's handwriting is the creation of a learned ability and cannot be described as a bodily feature or characteristic.
In terms of common-law principles, a person may be subjected to a 'voice identification parade'.
It is impermissible to administer the so-called 'truth serum'.
In terms of s 37, the data obtained from a suspect have to be destroyed if such person is acquitted or criminal proceedings;are not continued.
Section 37 should be read in conjunction with ss 10 and 12(1) and (2) of the Constitution. Section 10 recognises the right to respect for and protection of the dignity of the individual. Section 12(1) protects the freedom and security of the person and prohibits degrading treatment of the individual. Section 12(2) protects the right to security in and control over one's body.

[48]	X and Y, two policemen on duty are investigating a murder charge, whereupon their investigations point to the fact that B, a possible witness who has not yet been interviewed by the police is the last person to be seen in the presence of the accused and the deceased. Upon the arrival of X and Y at B's house, he intimates to them that he 'saw what he saw' but will not repeat it to anyone else, least of all the police. Finally he dares them to 'do their worst' as he is not afraid of them and their so-called 'General'. Bemused and frustrated, X and Y leave B's house not knowing what to do next.
Advise them on any legal course (if there is indeed any) which may be pursued hereon. (10)
X and Y may invoke the provisions of s 205 of the CPA, which provides in ss (1) as follows:
'A judge of a High Court, a regional court magistrate or a magistrate may, subject t the provisions of subsection (4) and section 15 of the Regulation of Interception o Communications and Provision of Communication-related Information Act, 2002, upon the request of a Director of Public Prosecutions or a public prosecutor authorized thereto in writing by the Director of Public Prosecutions, require the attendance before him or her or any other judge, regional court magistrate or magistrate, for examination by the Director of Public Prosecutions or the public prosecutor authorized thereto in writing by the Director of Public Prosecutions,pf any person who is likely to give material or relevant information as to any alleged offence, whether or not it is known by whom the offence was committed: Provided that if such person furnishes that information to the satisfaction of the Director of Public Prosecutions or public prosecutor concerned prior to the date on which he or she is required to appear before a judge, regional court magistrate or magistrate, he or she shall be under no further obligation to appear before a judge, regional court magistrate or magistrate.'

Quoting the Roman-Dutch Law author, Van Leeuwen, the court in S v Wessels 1966 (3) SA 737 (C) held that:
'Anyone who has been called to give evidence of the truth, may not refuse to do so, but may be compelled to give evidence by means of imprisonment, because it is a matter of public importance that the truth shall be known' [at 7381
'It has remained a basic principle of our common law that the public has the right to every man's evidence. There is a general duty resting upon every member of society to give what testimony he is capable of giving... if the courts are prevented from arriving at the truth there can be no justice. It is for this reason that the court will allow no one to stand between it and the truth.' [at 7391
Section 205 is specially designed to compel a potential witness to reveal his knowledge of an alleged crime, which he refuses to disclose to the police.
Such person may, upon request by the DPP or prosecutor, be compelled to appear for examination before a DPP or public prosecutor or any other judge or magistrate.
These provisions may only take effect after authorisation by a judge, a regional court magistrate or a magistrate, upon the request of a DPP or public prosecutor.
If, however, such person furnishes that information to the satisfaction of the DPP or public prosecutor concerned prior to the date on which he is required to appear before the judicial official mentioned, he shall be under no further obligation to appear before such judicial official s 205(1).
Such examination can be conducted privately at any place designated by the judicial official (s 205(3)) and need not be held in court.
The witness is entitled to legal representation - Smith v Van Niekerk 1976 (4) SA 304 (E); Heyman 1966 (4) SA 598 (A).
Section 189 regulates the manner in which persons who fail to comply with the request to testify, are dealt with by the court.
In terms of s 189(1) of the CPA:
`If any person present at criminal proceedings is required to give evidence at such proceedings and refuses to be sworn or to make an affirmation as a witness, or, having been sworn or having made an affirmation as a witness, refuses to answer any question put to him or refuses or fails to produce any book, paper or document required to be produced by him, the court may in a summary manner enquire into such refusal or failure and, unless the person so refusing or failing has a just excuse for his refusal or failure, sentence him to imprisonment for a period not exceeding two years or, where the criminal proceedings in question relate to an offence referred to in Part III of Schedule 2, to imprisonment for a period not exceeding five years.'
However, s 205(4) provides as follows regarding sentencing to imprisonment:
`A person required in terms of subsection (1) to appear before a judge, a regional court magistrate or a magistrate for examination, and who refuses or fails to give the information contemplated in subsection (1), shall not be sentenced to imprisonment as contemplated in section 189 unless the judge, regional court magistrate or magistrate concerned, as the case may be, is also of the opinion that the furnishing of such information is necessary for the administration of justice or the maintenance of law and order.'
As far as the concept just excuse is concerned, the court in Attorney-General, Transvaal v Kader 1991 (4) SA 727 (A) held [at 732] that:
'(a) The expression 'just excuse' in s 189(1) of the CPA was not limited to a 'lawful excuse' arising from the rules of privilege, compellability of witnesses or admissibility of evidence.
(b) If it were to be 'humanly intolerable' for a person to testify, that would constitute a just excuse.'

[49]	Discuss the formal- and substantive law consequences of unlawful actions by the authorities. (10)
1 	Formal-law consequences of unlawful action by the authorities
The formal consequences of unlawful action by the police are regulated by s 35(5) of the Constitution — the so-called exclusionary rule.
In terms of this constitutional provision, evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of such evidence would render the trial unfair, or otherwise be detrimental to the administration of justice.
The provision is clearly meant to discourage and punish the illegal obtaining of evidence by law-enforcement agencies and officials.
The exclusion of evidence by the courts may, in some instances lead to a death blow to serious cases which may have taken time and resources to investigate and to bring to justice.

2 	Substantive-law consequences of unlawful action by the authorities
This aspect is governed partly by s 28. In terms of s 28(1) a police official commits an offence and is liable on conviction to a fine or to imprisonment for a period not exceeding six months:
· When he acts contrary to the authority of a search warrant issued under s 21 or a warrant issued under s 25(1); or
· When he, without being authorised thereto, searches any person or container or premises or seizes or detains any article; or
· Performs any act contemplated in s 25(1).
Section 28(2) affords the person who is aggrieved by an unlawful search or seizure the right to claim compensation in respect of the damage suffered.
The application may be brought upon the conviction of the provider of the false information of perjury.
Such compensation may be claimed at the instance of the wronged party or on application by the prosecutor acting on the instructions of such person.
In the course of such application the provisions of s 300 of the CPA shall mutatis mutandis apply with reference to the award.
This provision in s 28(2) applies even to a police official who is held criminally liable in terms of s 28(1), who becomes subject to the order for compensation, in addition to whichever sentence he may receive from the court.

[50]	The constitutional right to bail and the need for and nature of bail as a method of securing liberty pending the outcome of a trial must be understood in the light of certain principles. Discuss. (12)
1	Right to apply for bail - every suspect has the right to be released from detention if the interests ofjustice permit, subject to reasonable conditions - s 35(1)(f) of the Constitution.
2	Presumption of innocence - the Constitution guarantees the accused's right to be presumed innocent, in the absence of a conviction by a court of law - s 35(3)(h). Bail is therefore a method of securing a compromise between the pre-trial detention of a suspect and the presumption of innocence.
3	The purpose of bail is also to strike a balance between the interests of society (the accused should stand his trial and there should be no interference with the administration of justice) and the liberty of an accused (who, pending the outcome of his trial, is presumed to be innocent).
4	According to the legislature, the refusal to grant bail shall be in the interests of justice where one or more of the grounds referred to in s 60(4)(a) to (e) are established.
5	The whole issue turns on what is in the best interests of justice and revolves around the consideration of whether firstly, the accused will stand his trial and secondly, whether he will not interfere with the State's case.
6 	In any further development and interpretation of rules and principles governing bail, all courts are obliged to take full account of the provisions of s 39(2) of the Constitution, le, that a court must promote the spirit, purport and objects of the Constitution.

[51]	Discuss some modes of 'release' other than bail. (5)
1	Release on warning
	Section 72 provides for the release of an accused person on warning. In terms of this provision an accused person may be released by the court or a police official and warned to appear before a specified court at a specified time and date. The accused person does not.have to deposit any money in this instance. This procedure is followed with lesser offences, where there is no reason to expect that the accused will abscond or try to evade justice. The grounds for cancellation of a warning are similar to those which apply in respect of cancellation of bail.
2 	Release of juvenile accused
	The CJA provides for the release of child suspects on a written notice to appear in court (s 17(1)(a)) and on summons (17(1)(b)). A 'child' is defined under the Act as 'any person under the age of 18 years and, in certain circumstances, means a person who is 18 years or older but under the age of 21 years whose matter is dealt with ito s 4(2).  A child who is released under a written notice to appear must be released under the custody of his parent, guardian or appropriate adult.

[52]	Discuss the differences between the procedure after arrest of children and adults:

	SECTION 50 OF THE CPA
	SECTION 21 OF THE CJA

	Every person arrested, regardless of whether the arrest took place with or without a warrant, shall be brought immediately to a police station or the place specified in a warrant. The arrestee must be informed as soon as reasonably possible of his right to apply for bail. If no charges are brought, or so called police bail or prosecutorial bail is not granted to the arrestee, he may not be held longer that 48 hours without appearing in court.
	Every person arrested, regardless of whether the arrest to place with or without a warrant, shall be brought immediately to a police station or the place specified in a warrant. The arrestee must be informed as soon as reasonably possible of his right to apply for bail. if a child is arrested and remains in custody, he must be brought before a magistrate's court having jurisdiction within 48 hours, for assessment by a probation officer, a preliminary inquiry and/or a diversion consideration in terms of s 5.

	The 48 hour period can be extended by s 50(d) if certain circumstances are present.
	The 48 hour period can be extended by s 50(d) of the CPA if certain circumstances are present.

	At his first appearance, the accused shall be informed of the reason for his further detention or be charged and then be entitled to apply for bail.
	Before the first appearance of the child at the preliminary inquiry, a police official must release a child accused of a Schedule 1 offence into the care of an adult. A prosecutor may, in respect of Schedule 1 and 2 offences authorise the release of a child on bail in terms of s 25 of the CJA, read with s 59A of the CPA. At the first appearance at the preliminary inquiry, the presiding magistrate may release the child into the care of an adult, release him on his own recognizance (for Schedule 1 and 2 crimes) or release the child on bail in terms of s 25 of the CJA.

	A bail application for a Schedule 6 offence must be heard by a magistrate's court.
	One would assume, although the CJA does not specifically state so, that a Schedule 3 crime under the CJA must be heard in the magistrate's court.

	A lower court may postpone a bail application for a period not exceeding 7 days in certain circumstances.
	A lower court may postpone a bail application for a period not exceeding 7 days in certain circumstances, as determined by s 66(3) of the CJA.

	SECTION 54 OF THE CPA
	

	Where the prosecutor intends prosecuting and the accused is not in custody nor has a warrant of arrest been released, the prosecutor may draft the charge sheet which is handed to the clerk of the court to issue. The summons is delivered in the prescribed procedure and the return of service serves as proof that the accused has been notified.
	Section 54 of the CPA applies to children when read with s 19 of the CJA.

	SECTION 56 OF THE CPA
	SECTION 21 OF THE CJA

	If an accused is alleged to have committed an offence which a peace officer believes that the magistrate's court on conviction will not impose a fine exceeding a certain amount, such peace officer may hand to the accused a written notice to appear on a certain date and at a certain time in court. The notice contains an endorsement that the accused may admit his guilt and pay a fine, without appearing in court.
	If a child is alleged to have committed a Schedule 1 offence, he must immediately be released on written warning in terms of s 18 into the care of an appropriate adult, unless no such person(s) can be found, or where there is a substantial risk that the child may be a danger to himself or others. For Schedule 2 and 3 crimes, s 56 of the CPA would apply, with one exception:
a written notice to appear before a preliminary inquiry cannot contain an endorsement in terms of s 57 of the CPA.

	SECTION 72 OF THE CPA
	SECTION 22 OF THE CJA

	Unless the offence is one mentioned in Part II or Part III of Schedule 2, a police official in terms of s 59 or a court in terms of s 50 may release an accused on warning as opposed to bail. Such accused shall have a written notice handed to him containing the time, date and place of appearance. If the accused fails to attend, a warrant of arrest is issued and the record of the court proceedings where such warning was given is deemed to be prima fade proof of such warning.
	If a child is in custody and the hearing of his preliminary inquiry is postponed, or a date for trial has been fixed in the child justice court, the presiding officer may release the child into the care of a suitable adult in the case of a Schedule 3 offence or on his own recognizance in the case of a Schedule 1 or 2 offence if the interests of justice so permit. In deciding whether to release the child in terms of s 24, the presiding officer may take the following into account:
1 	the best interests of the child;
2 	whether the child has previous convictions;
3 	the fact that the child is between the ages of 10 and 14 and therefore is presumed to lack criminal capacity;
4 	the interest and safety of the community; and
5 	the seriousness of the offence.
If a child is released under s 24, he must be warned to appear at a certain time, date and place and the court may impose conditions to the release such as the attendance of a particular school. If the child is entered into the care of
an appropriate adult, the adult must be warned by the court of the time, date and place of trial and of the requirements of attendance. If the child fails to comply with the conditions or fails to appear on the specified date, a warrant of arrest or a summons will be issued for the child to appear before a preliminary inquiry or a child justice court.



