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BASIC INTRODUCTION

1. Identify and describe the place and role of the law of criminal procedure.

2. Distinguish between substantive and adjectival law.

	Substantive law
	Adjectival law

	It comprises legal rules determining the rights and duties of individuals and the state; and both private law and public law are art of substantive law. Criminal law determines the prerequisites for criminal liability and prescribes the elements of various specific crimes.  It also attaches a sanction to breach of its prohibitions.  Measures are necessary to enforce the rules of substantive criminal law.  Adjectival law provides these measures.
	Adjectival law puts substantive criminal law into action.  The rules of criminal procedure form that part of adjectival law which assists in making substantive criminal law dynamic.  Adjectival law do not, may not and cannot operate in isolation from common law and constitutional rights such as the right to life, human dignity etc.




3. Distinguish between two basic models of criminal procedure systems and describe their essential principles.

	Crime Control Model
	Due Process Model

	Is based on the proposition that the repression of criminal conduct is by far the most important function to be performed by the criminal process.

Both models seek to vindicate the goals of substantive criminal law.
	Is based on the principle that the primary function or goal of an criminal justice system is not merely to secure a conviction and sentence, but to ensure that such results are achieved in terms of rules which duly and properly acknowledge the rights of an individual at every critical stage during pre-arrest investigation and pre-trial, trial and post-trial proceedings.  This due-process argument gathers considerable momentum when assessed in the context of a Bill of Rights which by its very nature not only demands and guarantees due process, but which also places important limitations upon official power in order to protect fundamental rights an liberties.


4. What is the content of Section 35 of the Constitution?

This section contains provisions of great importance for criminal procedure, relating to some of the basic principles and procedural rights.

Zuma confirmed that the right to a fair trial embraces more than what is contained in the list of specific rights enumerated.  The right to a fair trial requires that criminal trials be conducted in accordance with notions of basic fairness and justice, and it is duty of criminal courts to give content to these notions.

5. Distinguish between and accusatorial and inquisitorial system of criminal procedure.

The essential difference lies in the functions of the parties, ie the judicial officer, the prosecution and the defence.

In an inquisitorial system the judge is the master of the proceedings in the sense that he himself actively conduct and even controls the search for the truth by dominating the questioning of witnesses and the accused.  After arrest, the accused is questioned primarily by the investigating judge, not the police.  In the trial, the presiding judge primarily does the questioning, not the counsel for the prosecution or the defence.  

Conversely, in accusatorial systems the judge is in the role of detached umpire, who should not enter the arena of the fight between the prosecution and the defence for fear of his becoming partial or losing perspective as a result of all the dust caused by the fray.  The police are the primary investigative force; they pass the collected evidence on to the prosecution in dossier format, which then becomes dominus litis; the prosecution decides on the appropriate charges, the appropriate court, etc.  In court, the trial takes the form of a contest between two theoretically equal parties who do the questioning, in turn leading their own witnesses and cross-examining the opposition’s witnesses.

6. Discuss and describe presumption of innocence.

Due to the presumption of innocence, every person is regarded as innocent until properly convicted by a court of law.  A conviction is an objective and impartial official pronouncement that a person has been proved legally guilty by the State in a properly conducted trial, in accordance with the principle of legality.

If an accused is convicted by a trial court, but is acquitted on appeal because the higher court finds that a rule of evidence required some evidence, which is crucial to the State’s case, to have been excluded at the trial it simply caused a person who had been presumed to be innocent from the outset to continue to be presumed innocent because the State could not prove his guilt with due regard to the requirements of the principle of legality – the status quo ante remains.

In order to obtain a conviction, the prosecution must prove the accused’s guilt beyond a reasonable doubt.  The onus or burden of proof rests on the prosecution because of the above-mentioned presumption of innocence regarding the accused.  This means that an accused person does not have to prove that he is innocent.  The prosecution must cover adequately every substantive element of the crime as defined in criminal law and which the accused is alleged in the charge sheet/indictment to have perpetrated, by presenting concrete and admissible evidence in order to prove prima faci that the accused is guilty.

If but a single element is not proved by the prosecution beyond a reasonable doubt, the accused can in no way be convicted and may in fact be discharged at the end of the stat’s case, without even being required to proceed with the defence case.

7. Discuss the accuseds right to silence during all the stages of criminal process.

An accused can never be forced to testify; he has a right to silence, which is also called his privilege against self-incrimination or his right to a passive defence.

This applies to the pre-trial stage, the trial phase and also the sentencing stage.  Accordingly, the Constitution guarantees the right of every arrestee to remain silent and not to be compelled to make a confession or admission which could be used in evidence against him as well as the right of every accused to remain silent and not to testify during the proceedings.

The presumption of innocence is the basis for the rule that the onus in criminal cases should always rest on the state.

A person who exercises his right to silence at his trial should not be penalised for the exercise of the right as such; no adverse inference should be drawn against his decision not to testify, for two reasons:

· No such inference could be drawn, for there may be a multitude of reasons why he does not wish to testify.

· No such inference could logically be drawn to fill gaps in the State case:  if an element of a crime has not been covered by prima facie proof, the nothingness of the accused’s silence cannot logically fill that gap in the State’s case.

8. Know what legal system the South African Law of Criminal Procedure is rooted in.

Roman law

Roman-Dutch and

English law

9. Name the sources of our law of CMP.

· Constitutional provisions

· The Criminal Procedure Act 51 of 1977

· Legislation other than the Act

· Common law rules and

· Case law

10. Name and describe different remedies and sanctions for infractions of fundamental rights and criminal procedure.

(a) The writ of habeas corpus
A remedy which may be resorted to in the course of the criminal process to obtain judicial review of police action and thus to protect the subject against unlawful depravation of his liberty.  The court is asked for an order that the respondent produce the body of X before the court at a certain date and time.  This order is coupled with a rule nisi that the respondent must show reason why X should not be released.  Prima facie reasons for believing that the detention is wrongful must be adduced.

(b) A civil action for damages

(c) The interdict

This is an order of court whereby a person is prohibited from acting in a certain way.  Since its purpose is to limit or prevent harm or damage, it may even obtained where harm has not yet occurred but is threatening.  This legal remedy can be fruitfully employed during criminal proceedings to obtain relief.

(d) Mandamus

This is the reverse of an interdict; it is a positive order that a functionary perform his duty whereas an interdict is a negative order that a person refrain from doing something.

(e) The exclusionary rule

This is not automatic but is contingent on a finding that admission would render the trial unfair or be detrimental to the administration of justice.  The exclusionary rule is a remedy that properly belongs to the sphere of the law of evidence.
(f) Informal remedies


An informal way of obtaining relief is to resist unlawful arrest or to escape from 
unlawful custody.  In practice this resort may, of course, be risky.
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CRIMINAL COURTS OF THE REPUBLIC

1. Give a systematic account of the various criminal courts of the republic in hierarchy 
order.

	Superior courts
	Lower courts

	1. The supreme court of appeal

2. The high court:

· Provincial divisions

· Local divisions
	Magistrates court and regianal courts

	
	


2. Jurisdiction of various courts
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PROSECUTING A CRIME

1. Describe the functions and powers of the prosecuting authority

2. Describe the nature, extent and consequences of the discretion to prosecute.

3. Explain the purpose of private prosecutions and describe when, how and by whom 
private prosecutions can be instituted.
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THE RIGHT TO LEAGAL ASSISTANCE

1. Explain the content, extent and impact of the constitutional right to legal council in 
both pre-trial and trial phases of criminal process.

2. Describe the role of the police officer, presiding officer and legal council as regards 
information about legal assistance and/or provision thereof.

C H A P T E R 5

PRESENCE OF ACCUSED AS A PARTY

1. Why is it necessary for the accused to be present at the trial?

It is a basic principle of the law of criminal procedure in every civilised community that the trial of an accused must take place in his presence and that the verdict of the court and the sentence that it imposes, must be announced in his presence. 

This general rule was written into ss 34 and 35(3) (c) and (e) of the Constitution, safeguarding access to court and including (as part of the right to a fair trial) the right to a public trial before an ordinary court of law. 

The principle is also contained in s 158 of the Criminal Procedure Act and is scrupulously upheld by the superior courts. 

2. Show that confrontation is the essence of the basic principle of the presence 
of the 
accused as a party in a criminal trial.

This basic principle means more than that an accused must merely know what the state witnesses have said; it requires that there should be a confrontation: he must see them as they testify against him so that he can observe their demeanour, and they must give their evidence in the face of a present accused.  

The denial of this fundamental right of an accused in itself amounts to a failure of justice that will lead to the setting aside of the accused's conviction on appeal or review

The following are examples of the application of this principle:
In Seedat 1971 (1) SA 789 (N) the accused was convicted of an offence in terms of the Insolvency Act. Prior to sentencing the accused, the magistrate called a certain C as an expert witness in regard to certain bookkeeping matters. This step the magistrate took as a result of a discussion which he had with the prosecutor in the absence of the accused and his legal representative. This procedure, it was held upon appeal, amounted to a serious irregularity offending against the aforementioned basic principle. The court of appeal disregarded C's evidence altogether for purposes of imposing a proper sentence.
In Radebe 1973 (4) SA 244 (O) the magistrate altered the suspension order on the accused's driver's licence in his absence. On review it was held that the magistrate acted irregularly.
3. Be familiar with the content of the confrontation principle and know when an 
accused forfeits this right or what exceptions to the exercise of this right are 
admissible.

First, in the case of certain trivial offences, a so-called admission of guilt fine can be paid which will result in the accused being convicted in his absence. 

Secondly, the accused can by his behaviour during the trial make it impossible for the court to carry on with the trial in his presence. 

Thirdly, circumstances may make it necessary for a trial, in which there are more than one accused, to continue in the absence of one or more co-accused. 

4. Be able to name the exceptions, write notes about each of then, explain when each exception applies and describe what procedure has to be followed in each case.

Trial in absence of accused on account of his misbehaviour
If the accused conducts himself in such a manner as to render the continuance of the proceedings in his presence impracticable, the court may order him to be removed and may direct that the trial proceed in his absence—s 159(1) of the Criminal Procedure Act. 

The court will, however, make use of its powers under this section only as a last resort and only if it cannot avoid doing so. 

The court would prefer to postpone the matter or grant a temporary adjournment and then continue with the case at a later stage in the presence of the accused. 

If the court does make use of its powers in terms of s 159(1), it ought first to warn the accused and to note its warning. 

Even after the accused has been removed, it is advisable to give him a further opportunity and have him brought before the court after the leading of evidence has been completed and to ask him whether he wishes to give any evidence.
Absence of accused where there is more than one accused
If two or more accused appear jointly at criminal proceedings, the court may, at any time after the commencement of the proceedings, upon application by the accused or his legal representative, authorise the absence of an accused on the following grounds:
(a)
 That the physical condition of the accused is such that he is unable to attend or that 
it is undesirable that he should attend the trial; or
(b)
That circumstances in connection with the illness or death of a member of the 
accused's family have arisen which make his absence from the proceedings 
necessary.
Furthermore, if any of the accused is absent from the proceedings, whether as a result of his removal in terms of s 159(1) or with or without leave of the court, the court may direct that the proceedings be proceeded with in the absence of the accused concerned. The court will make such an order only if in its opinion the trial cannot be postponed without undue prejudice, embarrassment or inconvenience to the prosecution or any co-accused or any witness.
The court may also, in lieu of directing that the proceedings be proceeded with in the absence of the accused, upon the application of the prosecution direct that the proceedings in respect of the absent accused be separated from the proceedings in respect of the accused who are present. When such accused is again in attendance, the proceedings against him shall continue from the stage at which he became absent and the court shall not be required to be differently constituted.
If the proceedings continue in the absence of the accused he may, if he later again attends the proceedings and has not been legally represented during his absence, examine a witness who testified during his absence and inspect the record of the proceedings. It is clear that the proceedings in respect of the absent accused may be concluded only after his reappearance and after he has been given the opportunity of leading evidence and closing his case.

Payment of fine without appearance in court (admission of guilt).
A public prosecutor or the clerk of the court who issues a summons in terms of s 54 to an accused person to appear in court, may, if he believes on reasonable grounds that a magistrate's court, on convicting the accused of the offence in question, will not impose a fine exceeding the amount determined by the Minister by notice in the Government Gazette (at present Rl 500), endorse the summons to the effect that the accused may admit his guilt in respect of the offence and that he may pay a fine stipulated on the summons in respect of such offence without appearing in court.
After an accused has appeared in court but before he has pleaded, a public prosecutor may, if he believes on reasonable grounds that a magistrate's court (on convicting the accused of the offence he is alleged to have committed) will not impose a fine exceeding the amount determined by the Minister by notice in the Government Gazette (at present Rl 500), hand to the accused a written notice, or cause such notice to be delivered to the accused by a peace officer, containing an endorsement in terms of section 57 that the accused may admit his guilt in respect of such offence and pay a stipulated fine in respect thereof without appearing in court again.
A peace officer may, in terms of s 56(1), hand a written notice to an accused person to appear in court. This notice may contain a similar endorsement, provided the peace officer holds a similar belief based on reasonable grounds.

An accused who receives a summons or written notice as aforesaid, may, without appearing in court, admit his guilt in respect of the offence in question by paying the admission of guilt fine either to the clerk of the magistrate's court which has jurisdiction or at any police station within the area of jurisdiction of that court. 

The summons or written notice may stipulate that the admission of guilt fine must be paid before a date specified.
After the clerk of the court concerned has received such a document, he enters it in the criminal record book of the court and the accused is then deemed to have been convicted and sentenced by the court of the offence concerned. 

Such an admission of guilt amounts to a previous conviction for the purposes of all offences.

The judicial officer may in certain instances set aside the conviction and sentence and direct that the accused be prosecuted in the ordinary course. 

After the judicial officer has found the documents in order, he is functus officio and he may not consider representations by the accused.
A public prosecutor may also reduce an admission of guilt fine on good cause shown.

Where a prosecutor withdrew a charge after the accused had already paid an admission of guilt fine which was confirmed by the magistrate, the conviction and sentence were set-aside on review because of considerations of justice and equity.

Although s 57 does not stipulate the kind of offences in respect of which an admission of guilt fine may be set, it has been held that this procedure should be limited to statutory offences and should not be used for offences under common law. 

This procedure is very often (as is generally known to motorists!) used for traffic offences. 

Some Acts prohibit the acceptance of admission of guilt fines with regard to certain offences.

5. What constitutional guarantees exist for this right?

Section 34—Access to courts
Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing by a court or, where appropriate, another independent and impartial tribunal or forum.
Section 35—Arrested, detained and accused persons
(3) Every accused person has a right to a fair trial, which includes the right—
(c) To a public trial before an ordinary court; 

(e) To be present when being tried;
(i) To adduce and challenge evidence
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EXERCISE OF POWERS AND VINDICATION OF INDIVIDUAL RIGHTS

1. Write notes about the conflict between the interest of the community in upholding individual rights and its interest in combating crime, how this conflicts can be resolved.

These rights include every person's right to his body, freedom, honour, dignity and privacy, as well as his rights with regard to property. Accordingly, these interests are fully protected by the Constitution.

Sometimes, however, society's wider interest in the combating of crime necessitates the limitation of these rights. It may, for instance, be necessary to arrest persons and thereby encroach upon their freedom of movement or to seize property. Despite this, the law constantly strives towards achieving a balance between society's demands, on the one hand, to bring offenders to justice, and, on the other hand, to uphold the personality and property rights of the individual. To achieve this, the law (and in particular the law of criminal procedure) lays down strict rules with regard to the circumstances in which a limitation of these rights will be permissible to investigate crime or to bring offenders to justice. 

The constitutionality of these limitations can only be determined by measuring them against the limitation clause in section 36 of the Constitution (quoted above).
Section 36 lays down certain requirements with which such limitations must comply before they could be regarded as constitutional. According to these requirements the limitation—
(a) Must be contained in a law of general application; and
(b) Must be reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.
In considering whether a particular limitation complies with these requirements, a court has to take into account all relevant factors, including—
(a) The nature of the right;
(b) The importance of the purpose of the limitation;
(c) The nature and extent of the limitation;
(d) The relation between the limitation and its purpose; and
(e) Less restrictive means to achieve the purpose.
These factors will indicate whether the limitation could be considered as being proportional to the purpose of the limitation. Simply stated, it means that a court will have to determine what purpose the limitation sets out to achieve, whether this purpose is sufficiently important to justify a limitation of the right, whether the limitation will be effective to achieve the purpose and, finally, whether the purpose could be achieved in another, less restrictive, manner. 

The rules of criminal procedure aim to protect the safety and security of all members of society by enabling the effective investigation of offences to identify the offenders and to bring them to justice.

The rules of criminal procedure are very strict in order to prevent arbitrary action by the police or private persons. 

Persons who act outside the limits laid down by these rules, act unlawfully, whether they do so to investigate crime or to bring offenders to justice or not. 

Accordingly, in our law it can, as a general rule, be assumed that the search of persons or premises, the seizure of objects and the arrest of persons will invariably be unlawful, unless such action complies with the aforementioned rules or is justified by some ground of justification (such as consent to the search). 

The consequences of such unlawful conduct are threefold:
(a) 
Firstly, a person unlawfully arrested or whose property was unlawfully searched or 
seized, may institute a civil claim against the person effecting the arrest, search or 
seizure and, in some instances even against his or her employer (eg the state, if 
the person who acted unlawfully was a state official, such as a police official).
(b) 
Secondly, in appropriate circumstances an unlawful search, seizure or arrest may 
even constitute an offence.
(c)  
Finally, section 35(5) of the Constitution provides that evidence obtained in a manner that violates any right in the Bill of Rights, must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice. This means that if evidence is obtained during an unlawful search or by unlawfully arresting a person, such evidence will be excluded and may not be taken into account by the court during the trial, if its admission would have one of the aforementioned effects. This may result in the acquittal of the accused.
2. Indicate the principles or guideline for determining whether the exercise of powers is admissible or not during the pretrial phase of the criminal process
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METHODS OF SECURING THE ATTENDANCE OF THE ACCUSED AT HIS TRIAL

1. Identify different methods of ensuring the presence of an accused at his trial

Write notes about each method.

There are various means by which an accused's attendance at the trial may be secured. The most important are a summons, a written notice to appear, an indictment, or the arrest of the accused

SUMMONS
This is used for a summary trial in a lower court where the accused is not in custody or about to be arrested. In cases where there is no reason to suppose that such an accused will abscond, attempt to hamper the police investigation, or attempt to influence State witnesses, it is preferable to secure his attendance by means of a summons and not to subject him to the indignity of an arrest. An accused may, of course, be arrested even after a summons to appear on a certain date has been served on him. This step may have to be taken when it becomes clear that he will attempt to defeat the ends of justice.

To secure the attendance of an accused at a summary trial in a lower court by means of a summons, the following procedure is followed:
(1) The prosecutor draws up the charge and hands it, together with information relating to the name, address and occupation or status of the accused, to the clerk of the court - s 54(1). 
(2) The clerk of the court issues a document (known as a 'summons') containing the charge and the information handed to him by the prosecutor, and specifying the place, date and time for the appearance of the accused in court - s 54(1). 

(3) The clerk of the court hands the summons (together with so many copies thereof as there are accused) to a person empowered to serve a summons - s 54(1). (Persons empowered to serve a summons include police officials - s 329.) 

(4) The summons is served by delivering it to the person named therein or, if he cannot be found, by delivering it at his residence or place of employment or business to a person apparently over the age of sixteen years and apparently residing or employed there - s 54(2)(a). A summons is in force throughout the Republic and may be served anywhere in the Republic - s 328. It may be transmitted by telegraph and service of a telegraphic copy has the same effect as that of the original - s 330. Service must take place at least fourteen days (Sundays and public holidays excluded) before the date fixed for the trial - s 54(3).
A return by the person who served the summons that the service has been effected in terms of s 54(2)(a) may, upon the failure of the person concerned to attend the proceedings, be handed in at the trial as prima facie proof of service - s 54(2)(b).
If the person summoned fails to appear at the place on the date and at the time specified or fails to remain in attendance, he is guilty of an offence and liable to punishment of a fine or imprisonment for a period not exceeding three months - s 55(1). The court may, if satisfied from the return of service that the summons was duly served and that the accused has failed to appear or to remain in attendance, issue a warrant for his arrest. In terms of s 55(2A), the court must endorse the warrant of arrest to the effect that the accused may admit his guilt in respect of the offence in question and may pay the fine stipulated in the summons without appearing in court. The court may make a further endorsement on the warrant of arrest to the effect that the accused may, upon arrest, admit his guilt in respect of the failure to appear in answer to the summons and pay the amount stipulated on the warrant. The amount so stipulated shall not exceed the amount of the admission of guilt fine that could have been imposed for such an offence. 

If an accused fails to pay the admission of guilt as stipulated on the warrant and appears in court on the due date, the court may summarily enquire into his failure to appear. It may then convict him of the abovementioned offence - unless the accused satisfies the court that his failure was not due to any fault on his part - s 55(2). The proviso to this section, however, provides for the following two instances where the accused need not be arrested in terms of the warrant, viz:

(1) Where it appears to the person executing the warrant that the accused received the summons and that he will appear in court in accordance with a warning under s 72 (see below), he may release the accused on such warning. In this respect the official thus has a discretion.
(2) Where it appears to the person executing the warrant that the accused did not receive the summons or that the accused has paid an admission of guilt fine in terms of s 57 or that there are other grounds on which it appears that the failure of the accused to appear on the summons was not due to any fault on the part of the accused (for which purpose he may require the accused to furnish an affidavit or affirmation), he must release the accused on warning under s 72. In this instance the official has no discretion.
If an accused failed to appear on a summons and it was permissible for him in terms of s 57 to admit his guilt in respect of that summons and to pay a fine without appearing in court, s 55(3) provides that, where a warrant of arrest was issued and the accused was arrested in the area of jurisdiction of a magistrate's court other than the district in which the warrant of arrest was issued, such other magistrate's court - if satisfied that the accused has, since the date on which he failed to appear on the summons, admitted his guilt and has paid a fine in respect thereof without appearing in court - may summarily enquire into his failure to appear. Unless the accused satisfies the court that his failure was not due to any fault on his part, s 55(1) (see above) takes effect. (In proceedings in the magistrate's court of the district where he was arrested, it is presumed, upon production of the warrant of arrest, that the accused failed to appear on the summons, unless the contrary is proved - s 55(3)(b).) The effect of this section may be illustrated by the following example:
A person (X) commits a minor traffic offence in Town A. 

Town A is one thousand kilometres away from his home town (Town B). 

X receives a summons to appear in the magistrate's court in Town A. 

The summons makes provision for the accused to pay an admission of guilt fine at the magistrate's court or police station in Town A. 

X forgets about the summons and fails either to pay the admission of guilt fine or to appear in court on the specified date. 

A warrant for his arrest is issued. 

X is arrested in Town B. 

In terms of this provision X may now pay the admission of guilt fine in Town B and may be tried in the magistrate's court of Town B for his failure to appear in court. 

It is therefore not necessary to take him to Town A and have his case heard in the court there.

WRITTEN NOTICE TO APPEAR

If a peace officer on reasonable grounds believes that a magistrate's court, on convicting an accused of an offence, whether the accused is in custody or not, will not impose a fine exceeding the amount determined by the Minister from time to time by notice in the Government Gazette (at present this amount is R2 500), he may hand to the accused a written notice -
(1) Specifying the name, residential address and occupation or status of the accused;
(2) Calling upon the accused to appear at a place and on a date and at a time specified in the written notice to answer a charge of having committed the offence in question;
(3) Containing an endorsement in terms of s 57 that the accused may admit his guilt in respect of the offence and that he may pay a stipulated fine without appearing in court; and
(4) Containing a certificate signed by the peace officer that he has handed the original notice to the accused and explained the import thereof to him - s 56(1). If an accused fails to respond to the written notice in question, the provisions of s 55 with regard to a summons (see above) apply mutatis mutandis. 

A written notice to appear differs from a summons as follows: 

First, a written notice to appear is prepared, issued and handed directly to the accused by a peace officer, whereas a summons is prepared by the prosecutor, issued by the clerk of the court and served on the accused by a messenger of the court or a police official (see s 329). 

Secondly, whereas a written notice to appear always offers the accused the option of paying a set admission of guilt fine in order to avoid a court appearance, a summons need not provide this option. The purpose of this procedure is clearly to expedite the course of justice in the case of minor offences.

INDICTMENT

At a trial in a superior court the charge is contained in a document known as an indictment, which is drawn up in the name of the director of public prosecutions. The indictment contains the charge against the accused, his name, address, sex, nationality and age. It must be accompanied by a summary of the substantial facts of the case and a list of the names and addresses of state witnesses.

The indictment, together with a notice of trial, must be served on the accused at least ten days (Sundays and public holidays excluded) before the date of the trial, unless the accused agrees to a shorter period. It is served by handing it to the accused in substantially the same manner as a summons - or is handed to the accused by the magistrate or regional magistrate who commits him to the superior court for trial. A return of service is prima facie proof of the service.

ARREST 

General
Arrest constitutes one of the most drastic infringements of the rights of an individual (eg his right not to be deprived of his freedom arbitrarily or without just cause or his right to freedom of movement (ss 12(l)(a) and 21(1) respectively of the Constitution). 

It is therefore not surprising that the Criminal Procedure Act lays down strict rules concerning when a person may be arrested.
In terms of the Criminal Procedure Act an arrest should preferably be effected only after a warrant for the arrest has been obtained. It is only in exceptional circumstances that private individuals, or even the police, are authorised to arrest anyone without the authority of a warrant. Any arrest without a warrant which is not specifically authorised by law, will be unlawful. Even a police official who executes a warrant for the arrest of a person must exercise proper care in doing so. If he negligently arrests the wrong person, he may, in an action for wrongful arrest, be compelled to pay such person a large amount in damages. Apart from that, should an arrestee challenge the validity of his arrest and detention, the onus to prove the lawfulness thereof is on the arrestor or the person who ordered the arrest?

However, if a person is authorised to arrest another, a bad motive for the arrest will not make an otherwise lawful arrest unlawful.

The requirements for a lawful arrest
Lawful arrest and lawful continued detention after arrest are based upon four 'pillars':
(1) The first pillar is that the arrest (with or without a warrant) must have been properly authorised, ie there must be a statutory provision authorising the arrest. 
(2) The second pillar is that the arrestor must exercise physical control over the arrestee. 

He must therefore limit the tatter's freedom of movement. 

Unless the arrestee submits to custody, an arrest is effected by actually touching his person or, if the circumstances so require, by forcibly confining his person - s 39(1). 

The amount of force that may be used legally will be discussed below.

(3) The third pillar is the informing of the arrestee of the reason for his arrest; s 39(2) requires that an arrestor must, at the time of effecting the arrest or immediately thereafter, inform the arrestee of the reason for his arrest or, if the arrest took place by virtue of a warrant, hand the arrestee a copy of the warrant upon demand. This requirement is also entrenched in the Constitution (s 35(2)(a), quoted above).

An arrestee's custody will be unlawful if this requirement is not complied with.
The question whether the arrestee was given an adequate reason for his arrest depends on the circumstances of each case, particularly the arrested person's knowledge concerning the reason for his arrest.  The exact wording of the charge which will later be brought against the arrestee need not be conveyed at the time of the arrest.

Although the arrestee's detention will be unlawful if he was not informed of the reason for his arrest at the time of his arrest, his detention will become lawful if he is later informed of the reason.  Detailed information relating to something that the arrestee ought to know, need not be given, especially when the arrestee is caught in the act.

(4) The final pillar is the requirement that the arrestee be taken to the appropriate authorities as soon as possible. 

Section 50(l)(a) provides that an arrestee must as soon as possible be brought to a police station or, if the arrest was made in terms of a warrant, to the place stipulated in the warrant. 

In Ezekiel v Kynoch NPD 13.4.1923 (cited in Gardiner & Lansdown 215) a person was detained for 20 hours pending investigation of a theft at a place five kilometres from the police station; this was held to be unlawful, and he was awarded damages. Section 50 will be discussed in detail below.
Arrest with a warrant
General
A warrant for the arrest of a person is a written order directing that the person described in the warrant be arrested by a peace officer in respect of the offence set out in the warrant and that he be brought before a lower court in terms of s 50 (which governs the procedure after arrest).
Unless it is imprudent or inconvenient in the circumstances to obtain a warrant or the summary arrest of the offender is necessary or advisable in the circumstances, it is desirable that a warrant should be obtained before the liberty of a person is infringed.
The issue of a warrant of arrest
A magistrate or justice of the peace may issue a warrant for the arrest of a person upon the written application of a director of public prosecutions, a public prosecutor or police officer. 

Such application must
(a) Set out the offence alleged to have been committed;
(b) Allege that such offence was committed within the area of jurisdiction of such magistrate, or in the case of a justice of the peace, within the area of jurisdiction of the magistrate within whose district or area application is made to the justice for such warrant, or where the offence was not committed within his area of jurisdiction, that the person in respect of whom the application is made, is known or is on reasonable grounds suspected to be within such area of jurisdiction;

(c) State that from information taken upon oath there is a reasonable suspicion that the person in respect of whom the warrant is sought has committed the alleged offence.
A warrant may be issued on any day and remains in force until it is cancelled by the person who issued it or until it is executed.
A warrant issued in one district is valid in all other districts throughout the Republic without any further formalities having to be complied with. 

In terms of s 45, a telegraphic or similar written or printed communication from any magistrate, justice of the peace or peace officer stating that a warrant has been issued for the arrest of a person shall be sufficient authority to any peace officer to arrest and detain the said person.
If an application is made for a warrant but it is intended to execute such warrant only under certain circumstances, the warrant is not void by virtue of this fact only: the official to whom it is issued is not totally deprived of his discretionary powers.


The execution of a warrant of arrest
A warrant of arrest is executed by a peace officer.
In terms of s 1 (which contains the definitions), 'peace officer' includes a magistrate, justice of the peace, police official, member of correctional services and certain persons declared by the Minister of Justice to be peace officers for specified purposes. 

'Police official' means a member of the SA Police Service as defined in s 1 of the South African Police Service Act 68 of 1995.
Sections 46 and 331 make provision for the exemption from liability of a person who is authorised to execute or assist in the execution of a warrant of arrest and who, in the reasonable belief that he is arresting the person mentioned in the warrant, arrests another or who acts under a warrant which is invalid due to a defect in the substance or form thereof, provided that he has no knowledge of such defect. The arrestor is placed in the position he would have been in had the warrant been valid. In the case of the arrest of the wrong person, without the arrestor having been negligent, the arresting person is placed in the same position he would have been in had he arrested the correct person. 

The test is whether a person of ordinary intelligence, who takes reasonable care, would have believed that the arrestee was the person named in the warrant.
The Criminal Procedure Act, therefore, does not deprive a person who has been maliciously and wrongfully arrested of his civil remedy of a claim for damages.
A charge of resisting an arrest made in terms of a warrant will not fail merely because the police officials were not in uniform, provided it appears that the warrant was shown and explained to the arrestee and that he knew or was informed that it was being executed by the police.

In terms of s 39(2), the person effecting an arrest in terms of a warrant, shall, upon the demand of the person arrested, hand him a copy of the warrant.  

It was held by the Appeal Court that if the person effecting the arrest is not in possession of the warrant of arrest and realises that he will not be able to comply with a demand made in terms of s 39(2), the arrest will be unlawful. 

A policeman intended to take the arrested person to the police station and hand him the copy of the warrant at the police station. According to the court, this would have taken too long and would not have complied with the requirements of s 39(2). 

Arrest without a warrant
General
Although it is preferable that an arrest be effected only by virtue of a warrant, circumstances may arise where the delay caused by obtaining a warrant will enable the suspect to escape. It is therefore imperative that provision be made for the arrest of suspects without a warrant in certain circumstances.

The protection of the liberties of the individual stretches so far that a public-spirited person who conceives it to be his duty to arrest another person, without first having studied the Criminal Procedure Act, may seem to be embarking on a perilous undertaking. However, the provisions of the Criminal Procedure Act are based on sound common sense and, on the whole, empower persons to arrest in circumstances in which any right-thinking citizen would normally feel morally obliged to intervene on the side of law and order, so that a citizen would be reasonably safe in obeying his instincts in deciding whether or not he should effect an arrest. As was already stated, private individuals and even the police may without a warrant arrest persons believed to have committed an offence, only if there are special circumstances justifying this form of arrest.
A study of the rules relating to arrest will show that the powers to arrest of peace officers are wider than those of private individuals, and that wider powers are conferred in respect of the arrest of persons who are caught in flagrante delicto (ie caught in the act), than in respect of persons merely suspected of the commission of an offence. 

It will also be noticed that not any suspicion is sufficient to justify an arrest. It must be a reasonable suspicion and the crimes in respect of which arrest upon suspicion is possible are generally of a more serious nature. 

Before setting out in detail the circumstances in which a person may be arrested without a warrant, a very important general principle on the exercise of the power to arrest, which was laid down by the Supreme Court of Appeal, must be mentioned. If the object of an arrest, though professedly to bring an arrested person before the court, is really not such, but is to frighten or harass and so induce him to act in a way desired by the arrestor, without his appearing in court, the arrest is unlawful. But if the object of the arrestor is to bring the arrested person before court in order that he may be prosecuted to conviction and so may be led to cease to contravene the law, the arrest is not rendered illegal because the arrester's motive is to frighten and harass the arrested person into desisting from his illegal conduct.' 

'Punitive arrest' (ie arrest to punish the offender) is therefore illegal. If the police repeatedly arrest an unlawful squatter on a farm, allegedly with a view to compelling him to leave, it is an unlawful arrest.

Procedure after arrest
An arrested person has to be brought to a police station as soon as possible after his arrest. The purpose of bringing an arrestee to a police station is to ensure that he is in the custody of the South African Police 'as soon as possible' and that he be detained by the police for a period not exceeding 48 hours. There is no purpose in bringing an arrested person to a police station unless his further detention is entrusted to the police. The custody envisaged by s 50 consists of two periods: the first is that period following the arrest but before the arrival at the police station and the second is that period after he has been brought to the police station. It is the first period which is governed by the words 'as soon as possible1.
Law enforcement officers other than police officials who have the power to arrest in terms of s 40 have no powers of detention in terms of s 50 other than during the first period, that is until the arrested person is brought to a police station. They cannot assume the power of detention (ie the second period) merely because the South African Police cannot or will not exercise its powers of detention. (An arrested person unlawfully detained overnight in the back of a municipal police van because the police cells at the police station were full - constitutes an unlawful detention).
If an arrestee is not released because no charges are to be brought against him (eg where the police discover that he is indeed innocent), he may not be detained for longer than 48 hours unless he is brought before a lower court. 

This is called the 'first appearance1. 

The 'first appearance' in terms of s 50(1) normally does not signify the beginning of the arrested person's trial. At this first appearance he may be remanded in custody pending further investigation or for his trial, or be released on bail or on warning. If he was arrested for some other reason than an alleged offence - eg for not having paid a fine - the court may, at this first appearance, adjudicate upon the cause of the arrest. 

Although a charge need not be put to an accused at his first appearance and he need not plead, it is important that he should know, at least in general terms, why he is being detained.

At this first appearance he may be remanded in custody pending further investigation or for his trial, or be released on bail or on warning. If he was arrested for some other reason than an alleged offence - eg for not having paid a fine - the court may, at this first appearance, adjudicate upon the cause of the arrest. 

Although a charge need not be put to an accused at his first appearance and he need not plead, it is important that he should know, at least in general terms, why he is being detained.

If a person is unlawfully arrested, his detention after the arrest will also be unlawful. However, once such person has, in accordance with the provisions of s 50(1), been brought before a court and his further detention has been ordered, the further detention, after the hearing, will be lawful detention, although the suspect will retain his right to institute an action for damages as a result of the unlawful arrest and initial detention.

The 48-hour period is considerably extended by s 50(l)(d)(i)-(iii): If the 48-hour period expires
(d) On a day which is not a court day, or on any court day after 4 pm (16h00), then the said period is deemed to expire at 4 pm (16h00) on the next court day (this means that if a person is arrested on a Wednesday evening, the 48-hour period is deemed to expire the next Monday at 4 pm (16h00));
(e) On any court day before 4 pm (16h00), then the said period is deemed to expire at 4 pm (16h00) on such court day;
(f) At a time when the arrestee is outside the area of jurisdiction of the court and he is at such time of expiry in transit from the place of detention to the court, then the said period is deemed to expire at 4 pm (16h00) on the next court day after the day on which the arrestee was brought into the court's area of jurisdiction;

(g) Or is deemed to expire at a time when the arrestee cannot, because of his physical illness or other physical condition, be brought before a court, then that court may upon application by the prosecutor order that the arrestee be detained at a place specified by the court (eg a hospital) for such period as the court may deem necessary so that he may recuperate (release on bail or warning, etc may, of course, also be considered - see below) in order to prevent abuse; the application by the prosecutor must set out the circumstances relating to the illness or other condition and must be supported by a certificate from a medical practitioner.
For the purposes of s 50, a 'court day' means a day on which the court in question normally sits as a court -s 50(2).

The court of a district within which the area of a periodical court is situated retains concurrent jurisdiction with the periodical court over such area. 

If the 48-hour period expires on a day on which the periodical court is not in session, an arrested person ought to be brought before a district court having jurisdiction over the area of the periodical court.

Section 50(3) specifically provides that, subject to subsections (6) and (7), nothing in the section shall be construed as modifying any provisions whereby a person may be released on bail or on a written notice to appear. 

The police may release certain arrestees even before the 48-hour period lapses

The time limit of 48 hours detention must be strictly observed and any further detention is unlawful. Where an accused escaped from custody after having been arrested without a warrant and after he had been detained for more than 48 hours - he was acquitted on a escaping from custody charge. 

The 48 hour-rule features prominently in the list of the rights of an arrestee, as guaranteed by the Constitution - see s 35(l)(d), quoted at the beginning of this chapter. 

The entrenchment of this right in the Constitution emphasises the fact that an arrested person must be brought before a court as soon as reasonably possible. 

Despite the fact that s 50 of the Criminal Procedure Act seems to allow the detention of an arrested person for 48 hours, the Constitution requires that he either be released or be brought before a court as soon as is reasonably possible to do so. 

This can be explained by means of the following example:
If X is arrested at 21:00 on a Wednesday evening and the police make such progress with their investigation that, by 24:00 that same evening, they are satisfied that X is innocent and that no charge will be brought against him, X must immediately be released. If the police continue to detain X until the next Monday and release him just before 16:00 on that Monday (when the 48 hours expire), his further detention after 24:00 on that Wednesday evening will be unlawful. Similarly, if the police make such progress with their investigation that, by 24:00 that same Wednesday evening, they are satisfied that they have sufficient evidence to bring a charge against X, X must be taken to court on Thursday. To continue to detain X until the Monday before he is taken to court will mean that his detention after Thursday will be unlawful.
2. The affect of arrest

The effect of a lawful arrest is that the arrestee will be in lawful custody (unless that custody subsequently becomes unlawful) and may be detained until he is lawfully discharged or released.

The fact that an arrest or detention is unlawful will obviously not affect the liability of an accused in so far as the offence is concerned in connection with which he is detained (or has been arrested illegally). 

In the case of unlawful detention the detainee may apply to the court for an order for his release. A detainee will obviously be unable to bring such an application himself. Such an application may accordingly be brought on his behalf by an interested person, such as a family member, friend, partner, co-member of a society, church or political party. 

In such an application the question is whether the person concerned is unlawfully being deprived of his liberty.
In dealing with such an application, uncertainty prevailed whether to apply the principles of the habeas corpus remedy of English law or the Roman-Dutch interdictum de libero homine exhibenda, especially since in terms of the habeas corpus procedure, the rule existed until recently in English law that a person or interested person against whom an order had been made, could not appeal against such an order. 

In Kabinet van die Tussentydse Regering van Suidwes-Afrika v Katofa 1987 (1) SA 695 (A) at 722E the court held that the principles of habeas corpus are not part of South African law, that the principles of the interdictum de libero homine exhibendo must apply and that parties against whom such orders have been made, may appeal against them.
The powers and duties of persons authorised by a warrant to arrest another are co-extensive with such powers and duties of a person arresting another without a warrant in the following respects:
(a)
The placing of objects found on the arrested person in safe custody;
(b)
The general powers necessary for the purposes of effecting an arrest; and
(c)
The right to require third persons to assist in the arrest.
3. The duty to arrest

As a general rule there is no obligation on a private individual to arrest someone. The exception to this rule is that every male inhabitant of the Republic between the ages of 16 and 60 is, when called upon by a police official to do so, required to assist such police official in arresting and detaining a person - s 47(1). 

Failure to render assistance is an offence punishable by a fine or imprisonment for a period not exceeding three months - s 47(2).

Lameness may exempt the accused from criminal liability. Mens rea has been held to be an element of the crime of contravening this section. 

In Lakier 1934 TPD 250, a detective endeavouring to retain custody of an arrested person requested the accused, L, to assist. 

L had been called to the scene on information that two men were fighting. The detective was in plain clothes, but informed L that he was a detective. 

L refused to assist since he believed that he was being bluffed. 

The person arrested then said he was willing to accompany the detective and L then realised his mistake and did thereafter render assistance. 

The court held on appeal that, assuming that there was a presumption of mens rea when L first refused assistance, that presumption was refuted by his explanation and subsequent conduct. 

L was therefore acquitted.
In order to secure a conviction under s 47, the State must discharge the onus of proving that the police official had authority to effect the arrest.

4. Escape from lawful custody

The effect of an arrest is that the arrestee is in lawful custody and detained until he is lawfully discharged or released from custody - s 39(3). Escaping from lawful custody or an attempt thereto is a serious offence. Section 51 of the Criminal Procedure Act provides that any person who, having been arrested and being in lawful custody but not having yet been lodged in any prison, police-cell or lock-up, escapes or attempts to escape from such custody shall be guilty of an offence. Any person who rescues or attempts to rescue from lawful custody any other person who has been arrested, but is not yet lodged in any prison or similar place, or who aids such person to escape, or who harbors or conceals or assists in harboring or concealing him, is likewise guilty of an offence.

Before an accused may be convicted it is incumbent upon the State to prove that the person who was assisted by the accused to escape, was in lawful custody. 

We have seen that a private person who arrests another must forthwith inform the latter of the reason for the arrest. What is the position now of a person who wants to effect an arrest, touches the body of another and the latter frees himself and runs away before the person arresting him has reasonably had the chance to inform him of the charge? It was held in September 1959 (4) SA 256 (C) that in this case too the offender is guilty of escape from lawful custody. 

The informing of the accused of the reason for the arrest is not part of the arrest itself, according to Bloch J, but something which must be done as soon as is reasonably possible after the arrest has been effected.
5. Specify the requirements for:  lawful arrest and warrants for arrest and the execution thereof.

SEE ABOVE ANSWERS
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INTERROGATION, INTERCEPTION AND ESTABLISHING THE BODILY FEATURES OF A PERSON.

1. The powers granted by law to:  enter premises in order to interrogate persons.


Although the police may question any person regarding an offence that they are investigating, it occasionally happens that the person whom they wish to question is on private premises and the person in charge of the premises refuses to allow the police to enter the premises in order to question him. This may effectively prevent the police from asking the person any questions and thus from obtaining from him any information that he may have. In order to solve this problem, s 26 of the CPA [51 of 1977] was enacted.


In terms of s 26 a police official may, in the investigation of an offence or alleged offence where he reasonably suspects that a person who may furnish information with regard to any such offence is on any premises, enter such premises without a warrant for the purpose of interrogating such person and obtaining a statement from him. 


There is, however, the proviso that a police official may not enter any private dwelling without the consent of the occupier thereof.

The reason for the proviso is to prevent a police official from entering a private dwelling without having requested permission to do so. 



Such conduct may amount to a serious infringement of the privacy of the residents inside such dwelling (sec 14 of the Constitution).


However, this once again leaves open the possibility that the occupier of the dwelling may refuse the police entry to the premises which may also hamper the police investigation.

In terms of s 27(1), a police official who may lawfully enter any premises under s 26 may use such force as may be reasonably necessary to overcome any resistance against such entry, including the breaking of any door or window of such premises. 


In terms of a proviso to the subsection, such a police official shall first audibly demand admission to the premises and notify the purpose for which he seeks to enter such premises.

In considering the powers provided for in s 27, it is necessary to draw the attention to s 1 which contains a definition of the word 'premises'. 


In terms of this definition 'premises' refers not only to land or buildings but also to vehicles, ships and aircraft.
2. Powers granted by law to obtain the names and addresses of persons

Provision has been made to oblige persons who, despite a request to this effect, refuse to furnish the police with information relating to an offence or alleged offence, or to provide the court with this information. Provision has also been made for persons who are suspected of having committed certain minor offences, in certain circumstances not to be arrested, but to be brought before the court by means of a summons. 

However, each of these provisions requires that at least the name and address of the person concerned be known. 

If a person to whom the aforementioned provisions are applicable, refuses to give his name and address to the police upon their request, he will make it impossible to apply the said provisions to him. 

To prevent this from taking place, s 41 confers certain powers on peace officers. 

(All police officials are regarded as peace officers). 

In terms of s 41(1) a peace officer is given the power to call upon
(a) any person whom he has power to arrest;

(b) any person reasonably suspected of having committed any offence or of having attempted to commit any offence (ie not only offences enumerated in the first schedule of the code); and
(c) any person who may, in his opinion, be able to give evidence in regard to the commission or suspected commission of any offence, to furnish his full name and address.
Furthermore, if such person refuses to furnish his full name and address, the peace officer may forthwith arrest him. If the peace officer reasonably suspects that a false name or address has been given to him, he may arrest such person and detain him for a period not exceeding twelve hours until the name and address so furnished have been verified.
The refusal by a person to furnish his or her name and address in the above-mentioned circumstances and the furnishing of an incorrect or false address, constitute offences and are punishable by a fine or imprisonment without the option of a fine for a period of three months. 

3. Powers granted by law to compel persons who are suspected of being able to provide material evidence concerning the commission of a crime to disclose the relevant information if they refuse to do so.

A judge of the High Court, a regional court magistrate or a magistrate may, upon the request of a director of public prosecutions or public prosecutor, authorised thereto in writing by the director of public prosecutions, require the attendance before him or any other judge, regional court magistrate or magistrate, for examination by the director of public prosecutions or the public prosecutor, authorised thereto in writing by the director of public prosecutions, of any person who is likely to give material or relevant information as to any alleged offence, whether or not it is known by whom the offence was committed. 

Provided such person furnishes that information to the satisfaction of the director of public prosecutions or public prosecutor concerned prior to the date on which he is required to appear before the judicial official mentioned, he shall be under no further obligation to appear before such judicial official. 

Such examination can be conducted privately at any place designated by the judicial official and need not be held in court. 

If such a person should, however, refuse or fail to give the information, he or she shall not be sentenced to imprisonment as contemplated in s 189, unless the judicial official concerned is also of the opinion that the furnishing of such information is necessary for the administration of justice or the maintenance of law and order.  It is not necessary to summon a person to appear; he may be informally requested to appear on a date specified. 

Section 205 is specially designed to compel a person to reveal his knowledge of an alleged crime, which knowledge he has refused to disclose to the police.
If such a witness refuses to give the necessary information or refuses to answer the questions, the court may, in a summary manner, enquire into such refusal or failure. 

The witness is not obliged to answer self-incriminating questions, except where he has been warned in terms of s 204. 

Section 205 provides for an examination and does not grant the prosecutor the right to cross-examine the witness. 

The witness is entitled to legal representation.

The questioning may take place in private. 

In Smit v Van Niekerk NO 1976 (4) SA 293 (A) at 304 it was held that if a witness should refuse to answer a question and thus be required in terms of s 189 to show a 'just excuse' for his refusal, he is entitled to the assistance of a legal adviser. 

In this case it was held that a clergyman does not have a right to silence. 

No witness however, is obliged to answer self-incriminating questions. 

In terms of s 185, the director of public prosecutions may, in certain specified instances, issue a warrant for the arrest and detention of a potential state witness.

In Nel v Le Roux 1996 (3) SA 562 (CC) the Constitutional Court held that, in principle, s 205 is not inconsistent with the Constitution, although the application thereof in a particular case, may be inconsistent with the Constitution. 

According to the court, every case will have to be considered on its own merits.
4. Powers granted by law to intercept communications between private person.

The interception of post and private conversations between persons constitute serious infringements of the privacy of individuals. 

Strict measures were accordingly laid down to maintain the confidentiality of the post and private conversations, and these are reflected in s 14 of the Constitution, in terms of which every person has the right not to be subject to the violation of private communications.
Since the aforementioned measures to protect the confidentiality of communica​tions sent by the post, by telegram or telephone, may hamper the investigation of crime, express provision was made for certain exceptions. 

Provision is made that a judge may issue a mandate to a police official to intercept, examine, listen to and record certain postal articles, telegraphic or telephonic communications in terms of the Prohibition on Interception and Monitoring Act 127 of 1992 provided the judge is of the opinion that the interception is necessary to investigate a 'serious offence' which cannot be investigated in any other manner.   

The term 'serious offence' is defined in s 1 of the said Act.
5. Powers granted by law to determine the bodily characteristics of person.

Section 37 of the Criminal Procedure Act regulates the obtaining of data through the following means: finger-, palm- and foot-printing; conducting identity parades; ascertaining of bodily features; taking of blood samples and taking of photographs.
The court held that the taking of fingerprints does not violate the accused's right to remain silent or his right to have his dignity being respected and protected.
Note that only suspects or accused persons or convicted persons may be finger-, palm- or foot-printed.   Only medical or nursing staff may take blood samples.
In terms of common-law principles, samples of handwriting may also be taken; likewise, a person may be subjected to a 'voice identification parade'. 

The administering of so-called 'truth serum', however, is impermissible. 

The courts have laid down extensive guidelines for the conduct of identity parades.

Finally, s 37 provides for the destruction of data if a person is acquitted or criminal proceedings are not continued.
Section 37 should be approached in view of ss 10 and 12(1) and (2) of the Constitution. 

Section 10 recognises the right to respect for and protection of the dignity of the individual. 

Section 12(1) protects the freedom and security of the person and proscribes degrading treatment of the individual. 

Section 12(2) protects the right to security in and control over one's body.
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SEARCH AND SEIZURE
1. Indicate what the authority of police officers and the occupants of premises are as regards search and seizure.

SEARCH WITHOUT A WARRANT 

Although it is preferable, as mentioned above, that searches should only be conducted on the authority of a search warrant issued by a judicial officer, it is quite conceivable that circumstances may arise where the delay in obtaining such warrant would defeat the object of the search. It is therefore necessary that provision be made for the power to conduct a search without a warrant.
While search warrants empower only police officials to conduct searches and to seize objects, both private persons and police officials are empowered to conduct searches or to seize objects without a warrant.
Powers of the police - Consent to search and/or to seize
In terms of s 22(a) a police official may search any person, container or premises for the purpose of seizing any article referred to in s 20, if the person concerned consents to the search for and the seizure of the article in question, or if the person who may consent to the search of the container or premises consents to such search and the seizure of the article in question.

Searches and seizures where a delay would defeat the object thereof

In terms of s 22(a) a police official may search any person, container or premises for the purpose of seizing any article referred to in s 20, if the police official believes, on reasonable grounds,
· that a search warrant will be issued to him under s 21(l)(a) if he applies for such warrant; and
· that the delay in obtaining such warrant would defeat the object of the search.
The belief of the police official must be objectively justified on the facts — Mayekiso en Andere 1996 (2) SACR 298 (C).
Section 25(3) allows a police official to act without a warrant if he believes, on reasonable grounds,
· that a warrant will be issued to him under s 25(l)(a) or (b) if he applies for such warrant; and
· that the delay in obtaining such warrant would defeat the object thereof.
A police official's powers in terms of s 25(3) are the same as the powers he would have had by virtue of a warrant (cf (i) to (iii) above and Boshoff'1981 (1) SA 393 (T)).
Powers of the occupiers of premises

In terms of s 24 of the Criminal Procedure Act any person who is lawfully in charge or occupation of any premises and who reasonably suspects that stolen stock or produce, as defined in any law relating to the theft of stock or produce, is on or in the premises concerned, or that any article has been placed thereon or therein or is in the custody or possession of any person upon or in such premises in contravention of any law relating to intoxicating liquor, dependence-producing drugs, arms and ammunition, or explosives,  may at any time, if a police official is not readily available, enter such premises for the purpose of searching such premises and any person thereon or therein, and if any such stock, produce or article is found, he shall take possession thereof and forthwith deliver it to a police official.
2. Judge whether a given set of facts regarding searching and/or seizure constitute lawful conduct.
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BAIL AND OTHER FORMS OF RELEASE

1. The necessity and constutionality of bail

The need for a 'mechanism' such as bail must be understood in the light of the following:  Everyone who is arrested for allegedly committing an offence has the right to be leased from detention if the interests of justice permit, subject to reasonable conditions — s 35(1)(f) of the Constitution. 

In the Constitutional Court case S v Dlamini; S v Dladla & others; S v Joubcrt; S v Schietekat 1999 (2) SACR 51 (CC) — '[Section] 35(1)(f) postulates a judicial evaluation of different factors that make up the criterion of interests of justice, and ... the basic objective traditionally ascribed to the institution of bail, namely to maximise personal liberty, fits snugly into the normative system of the Bill of Rights.'

An accused is, in the absence of a conviction by a court of law, also constitutionally presumed to be innocent.   There is an obvious area of tension between this presumption and deprivation of liberty pending the verdict of a court of law. 

Bail is a method of securing a compromise. 

In Acheson 1991 (2) SA 805 (Nm) at 822A-B Mahomed J said:
‘An accused cannot be kept in detention pending his trial as a form of anticipatory punishment. The presumption of the law is that he is innocent until his guilt has been established in Court. The Court will therefore ordinarily grant bail to an accused person unless this is likely to prejudice the ends of justice.'

It has been said that the purpose of bail is to strike a balance between the interests of society (the accused should stand his trial and there should be no interference with the administration of justice) and the liberty of an accused (who, pending the outcome of his trial, is presumed to be innocent). 

The legislature has determined that the refusal to grant bail shall be in the interests of justice where one or more of the grounds referred to in s 60(4)(a) to s 60(4)(e) are established.  The whole issue turns on what is in the best interests of justice. Obviously, it is not in the best interests of justice to grant bail to an accused who will not stand his trial or who might otherwise abuse his liberty pending verdict, for example, by intimidating State witnesses. 

However, it must be appreciated that it is also not in the best interests of justice to refuse bail to an accused who will stand his trial and who will not otherwise interfere with the administration of justice.  

Some of the disadvantages of being deprived of liberty pending 

the outcome of a trial, were put as follows:
'The ... accused who ... is presumed to be innocent, is subject to the punitive aspect of detention. The effect of remaining incarcerated will probably result in the loss of his job, of his respect in the community ... even if [later] acquitted, In addition, the [accused's] defense [sic] is put to a serious handicap. He will not be free to help locate important witnesses. He will not have the opportunity to frequently contact his attorney. And if detention had resulted in the loss of the [accused's] job, he may not be able to even retain an attorney. The [accused] who is denied the right to bail will feel that effect at the most important level of criminal procedure — at the trial level... 
In para [101.15] in Dlamini etc as referred to in para 1.2(1) above, the Constitutional Court said:  'Bail serves not only the liberty interest of the accused, hut the public interest by reducing the high number of awaiting-trial prisoners clogging our already overcrowded correctional system, and by reducing the number of families deprived of a breadwinner.'

2. Identify the 3 different role players in granting bail and name the powers of each.

	The police
	Director of public prosecutions
	A court of law



	
	
	


3. Describe the risks and factors relating to bail

The potential risks
In Pineira (1) 1992 (1) SACR 577 (Nm) at 580B-D Frank J cited the following passage:  
'In the exercise of its discretion to grant or refuse bail, the court does in principle address only one all-embracing issue: Will the interests of justice be prejudiced if the accused is granted bail? And in this context it must be borne in mind that if an accused is refused bail in circumstances where he will stand his trial, the interests of justice arc also prejudiced. Four subsidiary questions arise. If released on bail, will the accused stand his trial? Will he interfere with State witnesses or the police investigation? Will he commit further crimes? Will his release be prejudicial to the maintenance of law and order and the security of the state? At the same time the court should determine whether any objection to release on bail cannot suitably be met by appropriate conditions pertaining to release on bail. .. .'

When is the refusal of bail in the interests of justice?
Section 60(4) provides that the refusal to grant bail and the detention of an accused in custody shall be in the interests of justice where one or more of the following grounds are established: 

(a) Where there is the likelihood that the accused, if he or she were released on bail, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence; or 

(b) where there is the likelihood that the accused, if he or she were released on bail, will attempt to evade his or her trial; or 

(c) where there is the likelihood that the accused, if he or she were released on bail, will attempt to influence or intimidate witnesses or to conceal or destroy evidence; or 

(d) where there is the likelihood that the accused, if he or she were released on bail, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system; or 

(e) where in exceptional circumstances there is the likelihood that the release of the accused will disturb the public order or undermine the public peace or security.
The ground in s 60 (4 )(&}: factors which the court may consider (s 60(5))

In considering whether the ground in s 60(4)(a) has been established, the court may in terms of s 60(5) take the following factors into account where applicable, namely,

the degree of violence towards others implicit in the charge against the accused; 

any threat of violence which the accused may have made to any person; 

any resentment the accused is alleged to harbour against any person; 

any disposition to violence on the part of the accused, as is evident from his or her past conduct, 

any disposition of the accused to commit offences referred to in Schedule 1, as is evident from his or her past conduct,

the prevalence of a particular type of offence; 

any evidence that the accused previously committed an offence referred to in Schedule 1 while released on bail, or 

any other factor which in the opinion of the court should be taken into account.

Bail can properly be refused if the court is satisfied that an accused has a propensity to commit the crime with which he is charged and that he might continue to perpetrate such crimes if released on bail. 

This approach must be understood in the light of what was said by Cooper J in Peterson 1992 (2) SACK 52 (C) at 55E-F, namely, that the purpose of granting bail to an accused is to minimize interference in his lawful activities and, accordingly, if there is a risk of a repetition of the same criminal conduct if the accused were released on bail, the 'interests of society outweigh the rights of the lawless individual'. 

The ground in s 60(4)(b): factors which the court may consider (s 60(6))

In S v Letsoana 1997 (11) BCLR 1581 (W) it was confirmed that s 60(4)(7) should be read with s 60(6).
A further ground that the court must consider is the likelihood of the accused attempting to evade his trial if released on bail.
In considering this ground the court may, where applicable, take into account the following factors: 

the emotional, family, community or occupational ties of the accused to the place at which he or she is to be tried; 

the assets held by the accused and where such assets are situated; 

the means, and travel documents held by the accused, which may enable him or her to leave the country; 

the extent, if any, to which the accused can afford to forfeit the amount of bail which may be set; 

the question whether the extradition of the accused could readily be effected should he or she flee across the borders of the Republic in an attempt to evade his or her trial; 

the nature and the gravity of the charge on which the accused is to be tried; 

the strength of the case against the accused and the incentive that he or she may in consequence have to attempt to evade his or her trial; 

the nature and gravity of the punishment which is likely to be imposed should the accused be convicted of the charges against him or her; 

the binding effect and enforceability of bail conditions which may be imposed and the ease with which such conditions could be breached; or 

any other factor which in the opinion of the court should be taken into account .

It has repeatedly been held that in assessing the risk of flight, courts may properly take into account not only the strength of the case for the prosecution and the probability of a conviction but also the seriousness of the offence charged and the concomitant likelihood of a severe sentence.

The obvious reason for this approach is that 'the expectation of a substantial sentence of imprisonment would undoubtedly provide an incentive to the appellant to abscond'. 

The risk of absconding increases where a severe sentence has in fact been imposed and a bail application is lodged pending an appeal.

The risk that an accused may take flight should also be weighed in the light of factors such as the mobility of an accused and his access to overseas travel; 

the fact that an accused is a foreign national; 

the absence of border formalities at certain international borders, and   

the depth of emotional, occupational, financial and family roots that the accused has within the country where he is to stand trial.

The fact that the accused is a foreign national can never serve as an absolute bar to the granting of bail. 
The ground in s 60(4)(c): factors which the court may consider (s 60(7))
The likelihood that an accused, if released on bail, will attempt to influence or intimidate witnesses or conceal or destroy evidence, is a ground for refusing bail.

In terms of s 60(7) the court may, in considering whether this ground has been established, take into account the following factors where applicable: 

(a) the fact that the accused is familiar with the identity of witnesses and with the evidence which they may bring against him or her; 

(b) whether the witnesses have already made statements and agreed to testify; 

(c) whether the investigation against the accused has already been completed; 

(d) the relationship of the accused with the various witnesses and the extent to which they could be influenced or intimidated; 

(e) how effective and enforceable bail conditions prohibiting communication between the accused and witnesses are likely to be; 

(f) whether the accused has access to evidentiary material which is to be presented at his or her trial; 

(g) the ease with which evidentiary material could be concealed or destroyed; or 

(h) any other factor which in the opinion of the court should be taken into account.
'if, on all the evidence, there is a reasonable possibility that he would tamper with one or more State witnesses if he were released'. 

In assessing this risk, the court may take into account 

the relationship between the accused and prosecution witnesses,  

whether or not the accused is aware of the identity of State witnesses or the nature of their statements, 

whether or not any bail condition preventing communication between State witnesses and an accused can effectively be policed, 

whether or not State witnesses have been threatened by the accused and, 

further, the nature of the accused's criminal record, 'particularly if it includes a conviction for defeating or obstructing the ends of justice by tampering with a State witness.

The ground in s 60 (4)(d): factors which the court may consider (s 60(8))
Refusal of bail shall be in the interests of justice if it is established that there is a likelihood that the accused, if released on bail, will undermine or jeopardise the objectives or proper functioning of the criminal justice system, including the bail system. 

Section 60(8) provides that the court may, where applicable, take into account the following factors, namely 

(a) the fact that the accused, knowing it to be false, supplied false information at the time of his or her arrest or during the bail proceedings  

(b) whether the accused is in custody on another charge or whether the accused is on parole; 

(c) any previous failure on the part of the accused to comply with bail conditions or any indication that he or she will not comply with any bail conditions; or 

(d) any other factor which in the opinion of the court should be taken into account.
The ground in s 60(4)(c): factors which the court may consider (s 60(8A))
Section 60(8A) provides that a court may, where applicable, take into account the following factors: 

(a) whether the nature of the offence or the circumstances under which the offence was committed is likely to induce a sense of shock or outrage in the community where the offence was committed; 

(b) whether the shock or outrage of the community might lead to public disorder if the accused is released; 

(c) whether the safety of the accused might be jeopardized by his or her release; 

(d) whether the sense of peace and security among members of the public will be undermined or jeopardized by the release of the accused; 

(e) whether the release of the accused will undermine or jeopardize the public confidence in the criminal justice system; or 

(f) any other factor which in the opinion of the court should be taken into account. 
The interests of Justice and the personal freedom of and possible prejudice to an accused (s 60(9))
Section 60(9) determines that the court must weigh the interests of justice against the right of an accused to his personal freedom and in particular the prejudice such an accused will suffer if bail is refused. 

In doing so, the court is also in terms of s 60(9) required to take the following factors into account: 

(a) the period for which the accused has already been in custody since his or her arrest; 

(b) the probable period of detention until the disposal or conclusion of the trial if the accused is not released on bail; 

(c) the reason for any delay in the disposal or conclusion of the trial and any fault on the part of the accused with regard to such delay; 

(d) any financial loss which the accused may suffer owing to his or her detention; 

(e) any impediment to the preparation of the accused's defence or any delay in obtaining legal representation which may be brought about by the detention of the accused; 

(f) the state of health of the accused; or 

(g) any other factor which in the opinion of the court should be taken into account. 

S 60(9) 'implies a proportionality test; the likely harm must be weighed against the deprivation of liberty.' 

Continued incarceration would manifestly be prejudicial to the accused, but must be weighed against other factors such as the likelihood of the accused absconding and the ease with which stringent bail conditions might be evaded. 

If the prosecution has failed to show a likelihood of one or more of the grounds contemplated in s 60(4)(a) or s 60(4)(e), the provisions of s 60(9) will rarely be of assistance to the prosecution because the latter section mentions factors favouring the accused. 
Additional factors to be considered in a bail application pending an appeal against conviction or sentence

In an application for bail pending appeal against conviction or sentence, the absence of reasonable prospects of success on appeal may justify refusal of bail. 

However, bail ought not to be refused lightly on the sole ground of absence of prospects of a successful appeal. 

It has been suggested that where there is no risk of an accused absconding and the appeal is against sentence only, the test should merely be whether 'the appeal against sentence is reasonably arguable and not manifestly doomed to failure'.  

There is merit in this suggested lesser test where sentence is concerned, as success on appeal can be a hollow victory if the accused has started serving a prison sentence which is eventually reduced or wholly suspended on appeal. 

It has been held that an application for bail pending an appeal against sentence should generally be granted where the accused has been sentenced to less than one year's imprisonment.
4. Distinguish discretionary special bail conditions from normal essential conditions.

5. Name the conditions when bail can be revoked and declared forfeit for failure to comply with bail conditions.

6. Describe conditions under which bail can be amended in terms of S63A of the Act.

C H A P T E R  11

PRETRIAL INVESTIGATIONS

1. Indicate the difference between a summary trial and a pretrial investigation

What is a preparatory examination?
In terms of s 1 a preparatory examination is a criminal proceeding. A preparatory examination is not a trial because the final decision in the proceedings rests with the DPP and not with the court. 

It is an examination which is held before a magistrate to determine whether the evidence presented before him justifies a trial before a superior court or any other court which has jurisdiction. 

The accused is not on trial. 

He is not requested to plead at the commencement of the proceedings, as at a trial, but only at the conclusion, after all the evidence to the charge or charges has been led — s 130. 

The magistrate (or regional magistrate) asks the accused to plead to the charge(s) — s 131. 

The magistrate (or regional magistrate) does not make a finding of guilty or not guilty. 

If a trial is instituted after a preparatory examination, it is a separate proceeding because the criminal proceeding (preparatory examination) is terminated when the accused is committed for trial. 
A preparatory examination is inherently irreconcilable with the s 119 or s 122A procedure, as discussed in para 2 and 3 above, because the purpose of the latter is to arraign an accused as soon as possible without the accused knowing on what evidence the State's case is founded. 

The purpose of the preparatory examination, on the other hand, is to enable the director of public prosecutions to determine whether the prosecution has a case and whether it is a case which should be prosecuted in a superior court or another court.
If the DPP decides on the evidence presented, to prosecute the accused in a particular court, the accused is then tried by that court. 

It is at the DPP’s discretion to arraign the accused for sentence where he has pleaded guilty, or for trial, if the accused has pleaded not guilty in any court other than the superior court.
If the magistrate discharges the accused at the conclusion of the examination, this does not have the effect of an acquittal. 

If however, the accused is informed by the magistrate that the director of public prosecutions has decided not to prosecute him, he may, if charged with the same crime again, plead that he has previously been acquitted (autrefois acquit)— s 142. 

This creates the impression that he has been acquitted during a trial, but is only a statutory extension of the application of the rules relating to autrefois acquit.

 When a preparatory examination is held
Before the coming into operation of s 152bis of Act 37 of 1963, a preparatory examination had to precede every superior court trial. Under s 152bis the DPP was given the discretion to decide whether a summary trial should be held without a preceding preparatory examination, only if he was of the opinion that there was any danger of interference with or intimidation of witnesses or if he deemed it in the interest of the safety of the state or in the public interest. 

The opinion was held at that time that a preparatory examination afforded an accused an unfair advantage in that he was able to hear all the State's evidence without having to testify himself or to call witnesses or to cross-examine them and that it was time-consuming — an opinion which still finds support today. 

Section 123 regulates the present position. 

It lays down that if an DPP is of the opinion that it is necessary for the more effective administration of justice, he may decide to order the holding of a preparatory examination before the accused is tried in a superior or other court with jurisdiction. 

He may take this decision at the following stages:
(1) following s 119 procedure in which the accused has pleaded guilty, if the director of public prosecutions is in doubt regarding the accused's guilt or if he feels that the facts do not fully appear from the record — ss 121(3)(c) and 123(a);
(2) following s 119 procedure in which the accused has pleaded not guilty— ss 122(2){ii) and 123(a); or
(3) at any stage before conviction during the course of a trial in the magistrate's court or regional court — s 123(b). In such a case the trial will be converted into a preparatory examination. (In Tieties 1990 (2) SA 461 (A) the Supreme Court of Appeal held that, notwithstanding the wording of s 123(b), it was the intention of the Legislature to provide for a conversion of a trial into a preparatory examination only before conviction and that any other interpretation would be a departure from existing principles of law. Should an accused person's trial be converted into a preparatory examination in terms of s 123(b) after conviction, the accused will be entitled to plead autrefois convict if he is required to plead on the same charges at a trial subsequent to the preparatory examination.)

The decision to institute a preparatory examination is at the DPP’s exclusive discretion and neither the magistrate nor the accused can interfere with it.

The DPP will institute a preparatory examination if he is of the opinion —
(1) that the crime is too serious to be tried by a lower court, in which case he may, in terms of s 139, refer the case to the High Court on an even more serious charge; or
(2) that there is a fatal deficiency in the State's case after the closure of the State's case at the end of the trial and that it might be remedied by converting the trial into a preparatory examination.  The record of the proceedings held in any of the instances referred to in (1), (2) and (3) above, and which have been adjourned awaiting the DPP’s decision, forms part of the preparatory examination which is subsequently held — s 124(a). The examination proceeds on the charge to which the accused has pleaded. However, evidence may be led which relates to further crimes allegedly Committed by the accused, other than the charge to which he has pleaded —s 124(b).
The accused pleads to the chargc(s) after all the evidence for the State has been led. 

He may object to the charge in terms of s 85 or plead mental illness in terms of ss 77, 130 and 131. 

Where a summary trial has been converted into a preparatory examination the evidence already led has the same legal force and effect as if it had been led at the preparatory examination. 

A witness who has already testified may be recalled by the court. New witnesses may be called to testify to the charge(s) to which the accused has pleaded in the summary trial, and also to allegations of further crimes committed by the accused — ss 127 and 128. 

Powers of the director of public prosecutions after conclusion of the preparatory examination
In terms of s 139 the DPP may, after considering the record of a preparatory examination transmitted to him under s 137, arraign the accused for sentence, arraign him for trial, or decline to prosecute. 

The DPP must advise the court in which the examination was held of his decision.

(1) Where an accused is arraigned for sentence, the magistrate or regional magistrate of the court in which the preparatory examination was held must advise the accused of the decision of the DPP and, if the decision is that the accused be arraigned —
i. in the court concerned, dispose of the case on the charge on which the accused is arraigned, or
ii. in another court, adjourn the case for sentence by such other court. The latter court may — with certain provisos — convict the accused on his plea of guilty.

(2) Where the accused is arraigned for trial, he is advised by the court of the DPP’s decision (as in the preceding paragraph) and if he is to be arraigned in some other court, he is committed for trial by such other court.  The case is dealt with in all respects as a summary trial. See s 141 for further details,
(3) Where the DPP declines to prosecute an accused, he advises the Magistrate of the district in which the preparatory examination was held of his decision and the magistrate must forthwith have the accused released from custody, or if he is not in custody, advise him in writing of the DPP’s decision. 

No criminal proceedings may again be instituted against the accused in respect of the charge in question — s 142. 

The DPP’s decision to decline to prosecute should for all practical purposes be equated to an acquittal on the merits by a court of law, ie the accused will at a 're-trial' in respect of the same subject-matter be able to rely on the plea of autrefois acquit.
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