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Study unit 6 

The exercise of powers and the vindication of individual rights 
The law protects the rights of individuals, however in the interest of society it necessitates the limitation of these rights. Despite this, the law constantly strives towards achieving a balance between society’s demands to bring offenders to justice, and on the other hand to uphold the personality and property rights of the individual. To do this the law lays down strict rules to the circumstances in which the limitation of these rights will be permissible to investigate crime and to bring about offenders to justice. 

S36 lays down certain requirements with which such limitation must comply before they could be regarded as constitutional. According to the requirements the limitation – 

1. must be contained in a law of general application, and

2. must be reasonable and justifiable in an open and democratic society based on human dignity, freedom and equality.
The court has to take the following factors into consideration:

1. the nature of the right

2. the importance of the purpose of the limitation

3. the nature and extent of the limitation

4. the relation between the limitation and its purpose, and

5. less restrictive means to achieve the purpose. 

The court will have to determine what purpose the limitation sets out to achieve, whether this purpose is sufficiently important to justify a limitation of the right, whether the limitation will be effective to achieve the purpose, and whether the purpose could be achieved in another less restrictive manner. 

Persons who act outside the limits lay down by these rules, act unlawfully. 

RULE – it can be assumed that the search of persons or premises, the seizure of objects and the arrest of persons will invariably be unlawful, unless such action complies with the rules mentioned above or is justified by some ground of justification. 

The consequences of such unlawful conduct are threefold:

1. a person unlawfully arrested or whose property was unlawfully searched or seized, may institute a civil claim against such persons affecting the arrest, search or seizure. 

2. in appropriate circumstances an unlawful search, seizure or arrest may even constitute an offence

3. S35 (5) provides that evidence obtained in a manner that violates any right on the BoR, must be excluded if the admissions of that evidence would render the trail unfair or otherwise be detrimental to the admin of justice. 

Requirements of reasonableness in the exercise of powers 

Statutory provisions providing for the search and seizure of articles and arrest of persons refers to ‘reasonableness’ in which their powers ay be exercised. 

S20 provides that certain articles may be seized if they are on reasonable grounds believed to be articles of a certain nature. 
S21 authorizes the issuing of search warrants where it appears from information on oath that there are ‘reasonable grounds for believing’ that certain articles will be found at a certain place. 

S22 authorizes a police official to conduct a search if he ‘on reasonable grounds believe’ that certain circumstances exist. 

S24 provides that a person in charge of occupying premises may conduct a search if he ‘reasonably suspects’ certain circumstances to exist. 

S26 and 48 authorises the entry of premises where the person ‘reasonably suspects’ that a certain state of affairs exist. 

S41 – S43 empowers certain persons to arrest person ‘reasonably suspected’ of having committed certain offences.

S41 authorises peace officers to require that certain persons provide certain persons to use such force as ‘reasonably necessary’ to gain entry to premises.

Guidelines to determine reasonableness:

The requirement to determine reasonableness:

1. may be described as requirements that there be ‘reasonable grounds’ from which a certain inference can be drawn. 

2. a person will only be said to have ‘reasonable grounds’ to believe or suspect something or that certain action is necessary of:

a. he really believed or suspects it

b. his belief or suspicion is based on certain grounds

c. in the circumstances and in view of the existence of those grounds, any reasonable person would have held the same belief or suspicion. 

3. the word grounds refers to facts. The belief or suspicion is reconcilable with available facts. To determine the facts, a person has to make use of the 5 senses. 

4. once the person determined the facts, he will evaluate them and make an inference from those facts wrt the existence of facts. This means that he will consider the true facts and will then decide whether the true facts are in his view sufficient to warrant a belief that the other facts also exist. 

5. once he has made the inference that the other facts exists, it can be said that the person himself ‘believe’ or ‘suspects’ that such facts exists. 

6. however the mere fact that a certain person believes or suspects that certain facts exists is not sufficient to regard his belief as one based in ‘reasonable grounds’ as required by the law. 

7. a person can therefore be said to have ‘reasonable grounds’ to believe or suspects something if he actually believes or suspects it, his belief or suspicion is based on facts from which he has drawn an inference, and if any reasonable person would in view of those facts, also have be drawn the same inference. This is a factual question that will have to be answered with reference to the factual circumstances that are present in each case.  
Study unit 8 – Interrogation, Interception and establishing the bodily features of a person
Interrogation 

S205 of the constitution – one of the objects of SAPS is to investigate crime. 

Once the police become aware that a crime has been committed, an important part of that investigation will consist of asking questions in order to obtain information relating to the commission or alleged commission of the offence. If the police became aware of the commission of an offence when someone reports it to them, they will rely on that person to furnish them with information concerning exactly what happened during the alleged commission of the offence. 

The police will ask such persons questions and in light of their responses, decide how to proceed with the investigation. A person that reports the crime does so voluntarily and will be willing to cooperate with the police and their questions. 

If the police became aware of the alleged commission of the offence in some other way, they will interrogate any person that may possibly have information relating to the commission of the offence. 

The police does not need any special power to interrogate. The need for special powers only arises when a person refuses to grant the police access to someone they wish to interrogate, refuses to respond to police questioning or answers the questions but refuse to furnish them with his name and address in order to be subpoenaed to testify in court. 
There is no general legal duty on persons to furnish information that they may have concerning the commission of an offence to the police. The only common law offence in respect of which such a legal duty exists is high treason. A person who is aware that someone has committed high treason or plans to do so and failed to furnish this information to the authorities will himself be guilty of high treason. 

There are statutory provisions that require persons who have information relating to specified statutory offence at their disposal, to provide this info to the police. A person who is aware that someone has committed a statutory offence or plans to do so and fails to furnish this information to the authorities will himself be guilty of that statutory offence. 

You must distinguish between special powers of the police with regard to interrogating persons – irrespective of whether such person is a potential witness or the person suspected of having committed an offence – and those powers that may be exercised only wrt possible witnesses or only with regard to persons suspected of having committed offences. 
General Powers of interrogation 
Police may question any person regarding an offence that they are investigating, however that person may be on private premises and the person in charge may refuse to allow the police to enter the premises. To solve this problem, 
S26 of CPA was enacted. 

S26 – a police may in the investigation of an offence or alleged offence where he reasonably suspects that a person who may furnish information with regard to any such offence is on any premises, enter such premises without a warrant for the purpose of interrogating such person and obtaining a statement form him. 

Proviso – a police may not enter a private dwelling without the consent of the occupier thereof. The reason for this proviso is to prevent a police official from entering a private dwelling without having requested permission to do so. Such conduct amount s to serious infringement of privacy of the residents.
S27(1) a police official who may lawfully enter any premises under S26 may use such force as may be reasonably necessary to overcome any resistance against such entry, including the breaking of any door or window. However such official such audibly demand admission to the premises and state the purpose for whish he seeks to enter such premises. “premises” refers to land, building, vehicle, ships and aircrafts. 

S41 –obtaining the name and address of persons

Provision has been made to oblige persons who refuse to furnish the police with information relating to an offence, or to provide the court with this information. Provision is also made for persons suspected of having committed a crime and not arrested, but to be brought before the court by means of a summons. Each of this provisions requires that at least the name and address of the person concerned be known. 

If a person refuses to give his name and address to the police on request, he will make it impossible to apply the provisions to him. To prevent his from taking place, S41 confers certain powers on peace officers. 

S41 – a peace officer is given the power to call upon

· any person whom he has the power to arrest;

· any person reasonably suspected of having committed any offence or of having attempted to commit any offence, and

· Any person who may be able to give evidence in regard to the commission or suspected commission of any offence, to furnish his full name and address. 

Furthermore, if such person refused to furnish his full name and address, the peace officer may immediately arrest him. If a peace officer reasonably suspects that a false name or address has been given to him, he may arrest such person and detain him for a period not exceeding 12 hours until the name and address so furnished have been verified. 
S 41 (2) - The refusal, or incorrect details provided constitutes an offence and is punishable by a fine or imprisonment without the option of a fine for a period of 3 months. 

Detention for the purposes of interrogation

In serious offences, the legislature has empowered the police to arrest persons and to detain them for the purposes of interrogation. 

E.g. S12 of Drugs and Drug Trafficking Act – drastic powers for the detention of persons for interrogation under warrant issued by a magistrate.  Such person may be detained indefinitely, subject to being brought before a magistrate within 48 hours after arrest and thereafter not less than once every 10 days. Where such detainee appears before a magistrate, he is entitled to legal representation. 

These provisions constitute limitations on the right not to be detained without a trial. Furthermore, they constitute a limitation on the right to a fair trial. 
Powers relating to possible witnesses

A judge/magistrate may authorise, on request from the DPP or PP, require the attendance before him or any other judge/magistrate for examination by the PP or DPP, any person who is likely to give material or relevant information as to any alleged offence, whether or not it is known by whom the offence was committed. 

S205 – provided that such person provided such information to the PP or DPP, to their satisfaction, prior to the date on which he is required to appear before judge/magistrate, he shall be under no further obligation to appear before the judicial officer. 

If a person refuses to provide such information he shall not be sentenced to imprisonment, unless the judicial officer is also of the opinion that the furnishing of such information is necessary for the admin of justice. 

It is not necessary to summon a person to appear, he may be informally requested to appear on a specified date. 

S205 is designed to compel a person to reveal his knowledge of an alleged crime, which knowledge he has refused to disclose to the police. 

S189 – if such witness refuses to give the necessary information, the court may enquire into such refusal or failure. 

The witness is not obliged to answer self-incriminating questions except where he has been warned. 

S205 provides for an examination and does not grant the prosecutor the right to cross-examine the witness. Witness is entitled to legal rep. questioning may take place in private. 

Smit v van Niekerk – it was held that if a witness should refuse to answer a question and thus be required ito S189 to show a ‘just excuse’ for his refusal, he is entitled to the assistance of a legal advisor. 

Powers relating to suspects and accused

In pre-trial, the right to remain silent must be distinguished form the right no to be questioned. Suspects and accused persons have the right to remain silent but not the right to be questioned. 

Gosschalk v Rossouw – that once the police have lawfully obtained access to a suspect they may question him within reasonable limits. 

Interception and monitoring 

The interception and post private conversations between persons constitute serious infringements of the privacy of individuals. Strict measures were laid down to maintain the confidentiality. 

S14 – every person has the right not to be subject to the violation of private communications. 

Express provision was made for certain exceptions. 

A law enforcement officer may intercept communications in order to prevent serious bodily harm or to determine, in a case of emergency, the location where some person is at a given time. 

Ascertainment of bodily features of accused

S37 – regulates the obtaining of data through the following means:

· Finger, palm and foot printing, 

· Conducting identity parades

· Ascertaining of bodily features, 

· Taking of blood samples

· Taking of photographs

Taking of fingerprints does not violate the accused’s right to remain silent or his right to have his dignity being respected or protected. 

Only suspects or accused persons or convicted persons may be finger, palm or foot printed. Only medical or nursing staff may take blood samples. A medical examination may be conducted on a minor without the permission of his parents or guardian. 

A person’s handwriting is the creation of a learned ability and cannot be described as a bodily feature or characteristic. 
Common law principles – a person may be subjected to a ‘voice identification parade.’ ‘Truth serum’ is impermissible. 

S37 provides for the destruction of data if a person is acquitted or if proceedings are discontinued. One must approach this section in view of S10 – tight to respect for and protection of the dignity of the individual. S12 protects the right to security in and control over one’s body. 
Chapter 9 – Search and Seizure
S12 and 14 – right to freedom and security of persons and right to privacy. 

S36 – limitation clause. 

CPA confer powers to search only where the object of the search is to find a certain person or to seize an article which falls into one of the 3 categories:

1. Articles which are concerned in or are on reasonable grounds believed to be concerned in the commission or suspected commission of an offence, whether within the Republic or elsewhere
2. Articles which may afford evidence of the commission or suspected commission of an offence, whether within the Republic or elsewhere

3. Articles which are intended to be used or are on reasonable grounds believed to be intended to be used in the commission of an offence. 

Under normal circumstances any document in any of the above categories may be seized by the state. 

Exceptions – documents consists of a communication between an attorney and his client. Such document is subject to legal professional privilege and may not be handed in to the court without the consent of the client. 

Search in terms of a Search Warrant

General rule – search and seizure should, wherever possible, be conducted only in terms of a search warrant, issued by a judicial officer. The issue of a search and seizure warrants require that the judicial officer must himself decide whether or not there are ‘reasonable grounds’ for the search. 

Discretion of a judicial officer to issue a warrant

Judicial officer exercises discretion similar to when he exercises in granting bail, remanding a case or sentencing an accused. This discretion must be exercised in a judicial manner, i.e. he must exercise the discretion in a reasonable and regular manner, in accordance with the law and while taking all relevant facts into account. 
Before issuing a search warrant he must decide whether the article that will be searched for is one which may be seized i.t.o S20 and whether it appears form the affidavit that there are reasonable grounds to believe that the article is present at a particular place. 

General search warrants 

S21 – an article referred to in S20 shall be seized only by virtue of a search warrant issued:

· By a magistrate of justice of the peace, if it appears to such magistrate from information on oath that there are reasonable grounds for believing that any such article is in the possession, or under the control of any person, or upon or at premises within his area of jurisdiction, or

· By a judge or judicial officer presiding at criminal proceedings, if it appears to such judge that any such article in the possession, or under the control of any person, or upon or at any premises is required in evidence at such proceedings.,

S21 (2) provides that a warrant must direct a police official to seize the article in question and must to that end authorise such police official to search any person identified in the warrant, or to enter and search any premises identified in the warrant and to search any person found on or at such premises. 
Principle - a warrant should be strictly interpreted to protect the individual against excessive interference by the state. 

The suspected offence should be set out in the warrant. 

The warrant must clearly define the purpose of the search and the articles that must be seized. A court will find that the judicial officer did not apply his mind properly to the question of whether there had been sufficient reason to interfere with the liberty of a person, if the warrant only specifies the articles that were supposed to be seized in broad terms. 

S21 (3) (a) provides that a search warrant must be executed by day, unless the judicial officer who issues it, gives written authorisation for it to be executed by night. 

S21 (3) (b) provides that a warrant may be issued and be executed on a Sunday, as on any other day, and remains in force until it is executed or is cancelled by the person who issued it, or, if such person is not available, by a person with like authority. 

Warrant to maintain internal security and law and order

S25 – stipulates that if it appears to a magistrate or justice from information on oath that there are reasonable grounds for believing:
· Internal security of RSA or maintenance of law is likely to be endangered due to a meeting held within his area of jurisdiction, or

· That an offence has been  or likely to be committed or preparation or arrangements for the commission of any offence are being made on any premises within his jurisdiction he may issue a warrant authorizing a police official to enter the premises in question at any reasonable time for the purpose:

· Of carrying out such investigations and of taking such stepts as such police may consider necessary for the preservation of the internal security of RSA;

· O searching the premises or ant person in or upon the premises for any article referred to in S20 and which such police official on reasonable grounds suspects to be in or at the premises or in the possession of such person, and

· Of seizing any such article.

A warrant may be issued on any day and shall remain in force until it is executed or is cancelled by the person who issued it, or if such person is not available by a person with like authority. 

This section confers wide powers to the police. 

General information requirements with regard to warrants

· It is desirable that the subject involved has access to the document which infringes upon his private rights.

· S21 (4) provides that a police official who executes a warrant i.t.o SS21 or SS25 must, once the warrant has been executed and upon the request of any person whose rights have been affected by the search or seizure of an object i.t.o the warrant, provide such a person with a copy of the warrant. 

Search without a warrant 

Provision be made for the power to conduct a search without a warrant. 

Search warrants empower only the police to conduct searches and to seize objects, but both private persons and police are empowered to conduct searches or seize objects without a warrant. 

Powers of the police

Consent - S22 (1) a police official may search any person, container or premises for the purpose of seizing any article referred to in S20, if the person concerned consents to the search for and the seizure of the article in question, ot if the person who may consent to the search of the container or premises consents to such search and the seizure of the article in question. 
S22 (a) – a police may search any person container or premises for the purpose of seizing any article referred to in S20, if the police believes, on reasonable grounds,

· That a search warrant will be issued under S21 (1) (a) if he applies for such warrant, and 

· That the delay in obtaining such warrant would defeat the object of the search. 

Border control – S13 (6) of SAPS Act empowers a police to, for the purposes of border control, without a warrant search any person, premises, other place, vehicle, vessel, ship, aircraft, or any container of whatever nature, at any place in RSA within 10km or any reasonable distance from any border between RSA and any foreign state, or from any airport, or at any place in territorial waters of RSA or inside RSA. 

Cordoned off Area – national or provincial commissioner of SAPS may, where it is reasonable in the circumstances in order to restore public order or to ensure the safety of the public, authorise that the particular arear or any part thereof be cordoned off. This is done by issuing a written authorisation which must also set out the purpose of the cordoning off. Any member of the service may search and seize without a warrant, provided that a member executing a search upon demand of any person whose rights are being affected, exhibit to him a copy of the written authorisation by such commissioner. 

Roadblock or checkpoint -  a national or provincial commissioner of SAPS may where it is reasonable in the circumstances in order to exercise a power or perform a function of the service, in writing authorize a member under his command, to setup a roadblock on any public road in a particular area. Any member of the service may without a warrant, search and seize any article found by him. A member executing a search upon demand of any person whose rights are being affected, exhibit to him a copy of the written authorisation by such commissioner.
Powers of the occupiers of premises

S24 – any person who is lawfully in charge or occupation of any premises and who reasonably suspects that:

· Stolen stock or produce, is on or in the premises concerned, or 

