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QUESTION 1:
ANSWER

X’s version is true:
Arrest is a limitation of one of our fundamental rights to freedom entrenched in the Constitution, it is a drastic method of securing attendance at Court.  There is strict compliance required to protect these rights due to the past apartheid era in which these rights were readily violated by officials.  Generally force is not needed to effect arrest unless the person attempts to escape/flee and one must then enforce such force that may be reasonably necessary and proportionate to effect such an arrest.
In terms of Section 12(1)(c) – (e) of the Constitution every person is entitled to freedom of security – free from violence in any cruel, inhumane and degrading way.  Section 49(2) of the Criminal Procedure Act states that if an arrester attempts to arrest a suspect who is aware that he is being arrested and attempts to flee, the arrester may use such force as is reasonably necessary to overcome resistance, in proportion to the circumstance to prevent such fleeing.  Deadly force can be justified under homicide only if you are protecting your own life or another person’s life or Grievous bodily harm in which threat is acceptable by a reasonable man, there must be an actual threat to one’s life or body, however this must be proven on a balance of probabilities. Our case law points out that deadly force cannot be used at will to effect arrest. In Basson 1961 the court held there is no general power to shoot, the circumstances must be lawful and an arrester will be liable for a death or damages if he shoots in non-compliance to Section 49 of the Criminal Procedure Act. However since X was acting in self defence and reasonably believed that Leonardo had a firearm and was going to shoot at him, he reasonably acted within the realms of Section 49 (2) one would have found his actions complied and justifiable homicide would be accepted.
In Britz 1949 it was held that the onus is on the arrester to show on a balance of probabilities that the sections of Section 49 were complied with.  Therefore if X can show his life was threatened or there was substantial risk to his life, and to prevent grievous body harm he had no choice but to shoot Leonardo then he would be justified in his action. Section 49 is on one hand seen as the limitation to avoid officials from just taking people’s lives when they could be innocent, and on the other hand seen as the balance of when such action can be justified. Since X had no choice and feared for his life since Leonardo had a firearm and shot at him he merely acted in self defence and is protected by Section 49 in the circumstance.
X’s version is not true:

As previously mentioned in terms of Section 12(1)(c) – (e), the right to be free from violence is entrenched in our Constitution.  Section 35(3)(H)  of our Constitution states that every accused person has a right to be presumed innocent until proven guilty in a court of law, and when effecting arrest one must keep those fundamental rights in consideration.  If X shot Leonardo while he didn’t  pose a threat to X, he would not have acted in terms of Section 49 of Criminal Procedure Act and would of killed Leonardo in murder with no defence.

In Government v Minister 2001, the Supreme Court of Appeal held that a proportionate test must refer to “all the circumstances in which the force is used”. Therefore one must look at the threat, the likelihood of such a threat and if there were any other ways of overcoming that threat without causing death (Marous vs du Toit).
The Constitutional Court in Walters held that all circumstances, nature of offence and the threat must be taken into account to determine if the action was reasonable. Therefore Leonardo was already wounded once and if he was trying to escape the likelihood of him being able to shoot at X while attempting to escape let alone effectively managing to be a pertinent threat to X is in all circumstances not probable in Leonardo’s state as he was already wounded.
I find X’s version of the second shot being unjustifiable on a balance of probabilities. In Martinus 1990 it was held that when exercising Section 49 of the Criminal Procedure Act, one must remember that his actions are judged according to the objective standard of a reasonable man and not according to the arrester’s subjective thought of the situation. Our case law all points to the circumstances and threat that an official is faced with and if there was any other method of securing arrest without causing death. I find that X could have found another way rather than to shoot at Leonardo for the second time.
QUESTION 2:

ANSWER

Rolando is seen by law as a child as he is between the ages of ten and fourteen years and is therefore presumed to lack criminal capacity unless the prosecution can prove otherwise in terms of Section 11 of the Child Justice Act 75 of 2008.

Section 20 of the Act deals with the arrest of a child.  Rolando cannot be arrested for robbery (Schedule 1 offence) unless a police officer reasonably suspects he would continue criminal activity, alternatively is in danger.  If Rolando was arrested in terms of Section 43 of the Criminal Procedure Act, he must be brought before a probation officer within twenty four hours, and not longer than 48 hours, of his arrest.
Section 21 states for Schedule 1 offences, Rolando can be released to his parents or guardian, as the case may be, in terms of a written notice.  If Rolando has no relatives or guardian he is to be released into a youth centre or in the worst case scenario, detained in custody if in the interests of justice by substantial and compelling reasons, however the child should be brought to the court again within 14 days so as to reconsider.

The State need to prove beyond a reasonable doubt that Rolando can or did appreciate the distinction between right and wrong (cognitive) at the time of the offence.  A prosecutor must take into due consideration Rolando’s mitigating factors, for example, education/domestic circumstances, age, maturity, seriousness of the offence, interests of society.  If the public prosecutor thinks he has a strong case (prima facia) he may refer same for diversion.
Diversions involve removing a child from the formal court procedure, where the child admits responsibility and completes a diversion option, diversion aims to involve the child offender, victim, family, to collectively identify and restore justice.  In Rolando’s case, Prosecutional Diversion Section 41 applies, to schedule 1 offences in that the –

1.
Child acknowledges responsibility;
2.
There is a prima facia case;

3.
Diversion is indicated by an assessment report;

4.
The child has not been influenced by any other party and he has criminal capacity;

5.
The child’s relatives or guardian are not opposed to diversion and appear in the Magistrate’s chambers to make such diversion an order of Court.

During trial in the Child’s Justice Court, the matter can be diverted anytime before conclusion of the State’s case.  The trial proceedings pend the child’s compliance  with the diversion order.   The diversion tends to act negatively towards the child because he acknowledges responsibility on record.  If the diversion is followed, proceedings are stopped.  In terms of the Child Justice Act all proceedings/trials of a child occur behind closed doors and the child’s identity is fully protected.
