Feedback on  failed group discussion :parow- pretoria 
· What  number of questions are going to be asked in exam? 8 multiple choice 
questions with 4statements each and 5options each= 32statements and 8-
answers each for 16marks (similar to the assignments but 3questions 
(9statements) more.)
· 4 longer type discussion questions totalling 84 marks. Each question has sub-questions and there is a choice within each question- see that you complete all questions except where you have made a choice. Note that some of these questions are not direct and entail factual issues on which you have to comment. Select the issues and answer all issues if there are a number. There might be more than one correct answer- supply both arguments depending on time. State case law and indicate the appropriate sections- you will earn credit for it and it separate the ordinary student from the distinction-type student!
·  The paper is a fill-out type and has to be handed in after the 2 hours. Note that you don’t waste too much time with the multiple choice questions (MCQ). Practise on the assignment questions to know your speed. Divide your time accordingly otherwise you will not complete the paper!!!
· Study everything in the textbook as prescribed- if you leave out something it might be part of the MQQ. 

· Do the activities in the study guide- Read through the stydyguide it might be part of a factual question.
Here are some of the typical examination questions which were discussed during the discussion classes:
(a) Section 179 of the Constitution contains important principles pertaining to public prosecutions. Discuss these principles.    (7)
(b) Discuss the formal and informal ways in which the Director of Public Prosecutions can direct and control the decisions of public prosecutors in his or her jurisdiction.  (8) 

 2. It is a basic principle of the law of criminal procedure in every civilised community that the trial of an accused must take place in his presence and that the verdict of the court and the sentence it imposes, must be announced in his presence. Discuss the exceptions to this rule.  (10)

3. Discuss the risks and factors which a court in terms of section 60 (4) of the Criminal Procedure Act must consider in determining a bail application.  (15)

4. Write short notes on the duty to inform the accused of his or her right to legal representation during the trial.  (6)

5. In terms of section 40 of the Criminal Procedure Act 51 of 1977 a peace officer may, without a warrant,  arrest certain persons.  (10)

6. Extradition agreements or treaties usually have certain corresponding principles. Name these principles.  (5) 

Here is a  factual question and solution in both Afrikaans and English prepared for the Parow video conference: 
A, B and C are all part of a gang who call themselves “the tigers of houtbay”. Part of their gang related activities involves breaking into shops after business hours and stealing various items to again sell it on flea markets for a profit. They also deal in drugs but do not have much experience in dealing. One evening they reach mutual consensus to rob the woolworths store in a well-known shopping mall in cape town. The agreement is to the effect that a and b will break into the shop while c stands guard outside. X, a police official walks by the woolworths store and sees the doors of the shop are slightly open eventhough the shop has already closed and the lights are off. He decides to enter the shop and sees A and B putting items into a bag. X screams at A and B to immediately cease their activity and that he is arresting them and X consequently handcuffs them. As they are about to exit the shop,C, who had in the meanwhile retired to the cloakroom , sees A and B were arrested and he sees X and starts running. X shouts at C to stop, but C continues to run. Accordingly X fires a shot that fatally hits C in the back.

With the abovementioned facts in mind, answer the following questions.

1.Discuss whether x acted lawfully or not in arresting A and B?

2.Would your answer in question 1 above have been different had x not been a police official? Discuss.

3Was X’s action in respect of C reasonable? Discuss.

CMP 201 – 6 PROBLEEMVRAAG

A, B EN C IS ALMAL LEDE VAN ‘N BENDE WAT HULSELF “DIE TIERE VAN HOUTBAAI” NOEM. HUL BENDE-AKTIWITEITE BEHELS ONDER MEER DAT HULLE BY WINKELS INBREEK NA BESIGHEIDSURE EN DAN VERSKEIE ITEMS STEEL WAT HULLE DAN WEER OP VLOOIMARKTE VERKOOP TEEN ‘N WINS. HULLE DRYF OOK HANDEL IN DWELMS MAAR HET NIE VEEL ONDERVINDING DAARIN NIE. EEN AAND BEREIK HULLE ‘N WEDERSYDSE OOREENKOMS OM DIE WOOLWORTHS WINKEL IN ‘N WELBEKENDE WINKELSENTRUM IN KAAPSTAD TE BEROOF. DIE OOREENKOMS BEHELS DAT A EN B BY DIE WINKEL SAL INBREEK TERWYL C BUITE SAL WAGSTAAN. X, ‘N POLISIEMAN LOOP VERBY WOOLWORTHS EN SIEN DIE DEURE STAAN EFFENS OOP TEN SPYTE VAN DIE FEIT DAT DIE WINKEL REEDS TOE IS EN DIE LIGTE AFGESKAKEL IS. HY BESLUIT OM DIE WINKEL BINNE TE GAAN EN SIEN A EN B TERWYL HULLE BESIG IS OM ITEMS IN ‘N SAK TE GOOI. X SKREE VIR A EN B OM ONMIDDELIK HULLE AKTIWITEITE  TE STAAK EN DAT HY HULLE GAAN ARRESTEER EN GEVOLGLIK SIT HY BOEIE AAN HULLE HANDE. TERWYL HULLE DIE WINKEL VERLAAT SIEN C, WAT INTUSSEN NA DIE KLEEDKAMERS GEGAAN HET DAT A EN B GEARRESTEER IS EN HY SIEN OOK VIR X EN BEGIN WEGHARDLOOP. X SKREE VIR C DAT HY MOET STOP MAAR C HOU AAN MET HARDLOOP. GEVOLGLIK SKIET X ‘N SKOOT WAT C NOODLOTTIG IN DIE RUG TREF.

MET INAGNEMING VAN BOGENOEMDE FEITE, BEANTWOORD DIE VOLGENDE VRAE.

1. BESPREEK OF X REGMATIG OPGETREE HET MET BETREKKING TOT DIE ARRESTASIE VAN A EN B?

2.SOU U ANTWOORD IN VRAAG I HIERBO VERSKIL HET AS X NIE ‘N POLISIEMAN WAS NIE? BESPREEK.

3.WAS X SE OPTREDE MET BTREKKING TOT C REDELIK? BESPREEK.

SUGGESTED ANSWERS

1)Arrest without a warrant

In terms of s 40 every peace officer may, without a warrant, arrest: 

(1)
Any person who commits or attempts to commit any offence in his 

(2)
Any person whom he reasonably suspects of having committed an offence referred to in the First Schedule, other than the offence of escaping from lawful custody.

 (3)
Any person who has escaped or who attempts to escape from lawful custody. 

(4)
Any person who has in his possession any housebreaking implement or carbreaking implement

 (5)
Any person who is found in possession of anything which the peace officer reasonably suspects to be stolen property or property dishonestly obtained, and whom the peace officer reasonably suspects of having committed an offence with respect to such thing.

(6)
Any person who is found at any place at night in circumstances which afford reasonable grounds for believing that such person has committed or is about to commit an offence. 

(7)
Any person who is reasonably suspected of being or having been in unlawful possession of stock or produce as defined in any law relating to the theft of stock or produce.

(8)
Any person who is reasonably suspected of committing or of having committed an offence under any law governing the making, supply, possession or conveyance of intoxicating liquor or of dependence-producing drugs or the possession or disposal of arms or ammunition.

(9)
Any person found in a gambling house or at a gambling table in contravention of any law relating to the prevention or suppression of gambling or games of chance.

(10)
Any person who obstructs him in the execution of his duty.

(11)
Any person who has been concerned in or against whom a reasonable complaint has been made or credible information has been received or a reasonable suspicion exists that he has been concerned in any act committed outside the Republic which, if committed in the Republic, would have been punishable as an offence, and for which he is, under any law relating to extradition of fugitive offenders, liable to be arrested or detained in custody in the Republic. 

(12)
Any person who is reasonably suspected of being a prohibited immigrant in the Republic in contravention of any law regulating entry into or residence in the Republic.

(13)
Any person who is reasonably suspected of being a deserter from the South African National Defence Force.

(14)
Any person who is reasonably suspected of having failed to observe any condition imposed in postponing the passing of sentence or in suspending the operation of any sentence. 

(15)
Any person who is reasonably suspected of having failed to pay any fine or part thereof on the date fixed by order of court 

(16)
Any person who fails to surrender himself in order that he may undergo periodic imprisonment when and where he is required to do so under an order of court or any law relating to prisons.

See chapter 7 page 103-105.

) In terms of s 42 a private person may, without a warrant, arrest the following persons:

(1)
Any person who commits or attempts to commit in his presence or whom he reasonably suspects of having committed a First Schedule offence

 (2)
Any person whom he reasonably believes to have committed any offence and to be escaping from and to be hotly pursued by a person whom such private person reasonably believes to have authority to arrest that person for the offence;

(3)
Any person whom he is by any law authorised to arrest without warrant in respect of any offence specified in that law. 

(4)
Any person whom he sees engaged in an affray;

 (5)
The owner, lawful occupier or person in charge of property on or in respect of which any person is found committing any offence, and any person authorised thereto by such owner, etc may without a warrant arrest the person so found.

See chapter 7 page 106-107.

3) The previous section 49 (2) of the Act justified, in certain limited circumstances, the killing of a suspect who resists an arrest or who flees. The requirements for justifiable homicide were the following: 

The arrester or person assisting in the arrest must have been authorised to 

arrest the suspect;

The arrester or person assisting must have had reasonable suspicion that the suspect had  committed a Schedule 1 offence; 

The arrester or person assisting must have attempted to arrest the suspect; 

The suspect must have been aware of the fact that the arrester or assistant  tried to arrest him/her; 

The suspect must have resisted the arrest or have taken flight; 

There must have been no other way in which the suspect's resistance or flight could have been overcome or prevented; 

The amount of force used must have been proportional to the seriousness of the offence. 

In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.

3. 
The fundamental principles decided on by the Constitutional Court and the Supreme   Court of Appeal in Walters and Govender respectively are still valid and these principles are reflected in the new amendments.  The principles laid down by the Constitutional Court in the Walters case are the following: 

      (a)
The purpose of arrest is to bring before court for trial persons suspected of having committed offences.   


(b)
Arrest is not the only means of achieving this purpose, nor always 

               the best. 


(c)
Arrest may never be used to punish a suspect. 


(d)
Where arrest is called for, force may be used only where it is 

               necessary in                        

order to carry out the arrest.   


(e)
Where force is necessary, only the least degree of force reasonably                       

necessary to carry out the arrest may be used. 


(f)     
In deciding what degree of force is both reasonable and necessary,  

               all the circumstances of the offence the suspect is suspected of having committed must be considered; 

               the force must be  proportional in all these circumstances

circumstances must be taken into account, including the threat of violence                       

the suspect poses to the arrester or others, and the nature and 
circu 

 


(g)    
Shooting a suspect solely in order to carry out an arrest is permitted 

               in very  limited circumstances.                    

limited circumstances only.  


(h)
Such shooting is not usually permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later. 


(i)
These limitations in no way detract from the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person.

4.  The revised section 49 (2) of the Act stipulates that:

'If any arrester attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrester may, in order to effect the arrest, use such force as may be reasonably necessary and  proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrester is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds that

1. 
the force is immediately necessary for the purposes of protecting the arrester, any person lawfully assisting the arrester or any other person from imminent or future death or grievous bodily harm;

2.
 there is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or

3. 
the offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.’ 

5.   The revised section 49 (2) no longer distinguishes between Schedule 1 and other offences.

6. 
In this case: in order for X to have acted lawfully and to claim the protection afforded by section 49 (2), X must meet the conditions of section 49 (2):

X must attempt to arrest suspect C; 

C must resist, flee or both; 

C must realise that an attempt to arrest him is made by X; 

It  must be impossible to arrest C without using force; 

X may use force only if it is reasonable and proportional in the particular set of circumstances.

Conclusion:  

In applying this to X, X will not be afforded the protection of the amended section 49 because the shooting was disproportionate to the offence.  There was no immediate threat to life or bodily harm.  

Kragtens a 40 van die Strafproseswet is 'n vredesbeampte gemagtig om die volgende persone sonder 'n lasbrief in hegtenis te neem:

(1)
Enige persoon wat 'n misdaad in sy teenwoordigheid pleeg of poog om dit te pleeg).

(2)
Enigiemand wat hy redelikerwys verdink dat hy enigeen van die misdade genoem in die Eerste Bylae tot die Wet gepleeg het, behalwe die misdaad ontsnapping uit wettige bewaring.

 (3)
Enigiemand wat uit wettige bewaring ontsnap het of poog om daaruit te ontsnap

 (4)
Enigiemand wat enige huisbraakgereedskap of motorbraakgereedskap soos in sy besit het 

(5)
Enigiemand wat in besit gevind word van enigiets wat die vredesbeampte redelikerwys vermoed gesteelde goed te wees of goed te wees wat op oneerlike wyse verkry is, en wat deur die vredesbeampte redelikerwys verdink word dat hy 'n misdaad ten opsigte daarvan gepleeg het.

(6)
Enigiemand wat in die nag by 'n plek gevind word in omstandighede wat redelike grond verskaf om te vermoed dat hy 'n misdaad gepleeg het of op die punt staan om dit te pleeg. word. 

(7)
Enigiemand wat redelikerwys daarvan verdink word dat hy onwettig in besit is of was van vee of produkte soos omskryf in 'n wet betreffende die diefstal van vee of produkte.

(8)
Enigiemand wat redelikerwys daarvan verdink word dat hy 'n misdaad pleeg of gepleeg het ingevolge 'n wet wat die vervaardiging, verskaffing, besit of vervoer van sterk drank of van afhanklikheidsvormende medisyne of die besit of beskikking oor wapens of ammunisie reël.

(9)
Enigiemand wat in 'n dobbelhuis of by 'n dobbeltafel in stryd met 'n wet betreffende die voorkoming of onderdrukking van dobbelary of gelukspele gevind word.

(10)
Enigiemand wat hom opsetlik by die uitvoering van sy plig belemmer.

(11)
Enigiemand wat betrokke was by, of teen wie 'n redelike klagte ingedien is of geloofwaardige inligting ontvang is of 'n redelike verdenking bestaan dat hy betrokke was by 'n handeling buite die Republiek gepleeg wat, indien in die Republiek gepleeg, as 'n misdaad strafbaar sou gewees het en waarvoor hy kragtens 'n wet betreffende uitlewering of voortvlugtige oortreders in die Republiek in hegtenis geneem of in bewaring aangehou kan word. 

(12)
Enigiemand wat redelikerwys daarvan verdink word dat hy in stryd met 'n wet wat die binnekoms of verblyf in die Republiek reël, 'n verbode immigrant is.

(13)
Enigiemand wat redelikerwys daarvan verdink word dat hy 'n droster uit die Suid-Afrikaanse Nasionale Weermag is.

(14)
Enigiemand wat redelikerwys daarvan verdink word dat hy in gebreke gebly het om 'n voorwaarde na te kom wat by die uitstel van die oplegging van vonnis of by die opskorting van die inwerkingstelling van 'n vonnis opgelê is. 

(15)
Enigiemand wat redelikerwys daarvan verdink word dat hy in gebreke gebly het om 'n boete of gedeelte daarvan op die datum wat by hofbevel bepaal is, te betaal.

(16)
Enigiemand wat in gebreke bly om hom oor te gee sodat hy periodieke gevangenisstraf kan ondergaan ingevolge 'n hofbevel of wetsbepaling op gevangenisse.

 Sien hoofstuk  7 blady 109 - 111

'n Private persoon kan iemand kragtens a 42 sonder lasbrief in hegtenis neem wat:

(1)
'n Eerste Bylae-misdaad in sy teenwoordigheid pleeg of poog om dit te pleeg of wat hy redelikerwys verdink dat hy so 'n misdaad gepleeg het 

(2)
hy redelikerwys vermoed 'n misdaad gepleeg het en aan die vlug is van en onmiddellik agtervolg word deur iemand wat hy (die private persoon) redelikerwys meen die bevoegdheid besit om daardie persoon weens daardie misdaad in hegtenis te neem;

(3)
hy kragtens 'n wet bevoeg is om ten opsigte van 'n misdaad in daardie wet bepaal weens daardie misdaad in hegtenis te neem

 (4)
hy aan die baklei sien; 

(5)
Die eienaar, wettige okkupeerder of persoon in beheer van eiendom waarop of ten opsigte waarvan iemand 'n misdaad pleeg, en enigiemand wat deur sodanige eienaar ensovoorts daartoe gemagtig is, kan so iemand sonder lasbrief in hegtenis neem.

Sien die  handbook hoofstuk 7 bladsy 112-113.

Die vorige artikel 49(2) van die Wet het, binne sekere omstandighede die doodslag van ‘n verdagte gemagtig wat weerstand bied teen arrestasie. Die vereistes vir regverdigbare doodslag was die volgende:

Die persoon wat die arrestasie uitvoer moes begeamgtig gewees het om dit uit te voer

Hy of sy moes ‘n redelike vermoede gehad het dat die betrokke persoon ‘n schedule 1 misdryf gepleeg het

Die arresteerder moes gepoog het om die verdagte te arresteer

Die verdagte moes bewus gewees het van die feit dat die arresteerder hom of haar prober arresteer het

Die verdagte moes weerstand gebied het teen die arrestasie of gevlug het

Daar moes geen ander wyse gewees het op grond waarvan die weerstand of vlug voorkom kon gewees het nie

Die mate van geweld wat aangewend was moes proporsioneel gewees het tot die erns van die misdaad

In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC),  het die Konstitusionele hof die artikel 49(2) ongrondwetlik verkaar en gevolglik onbestaanbaar met die Grondwet. Die rede hiervoor was dat daar nie proporsionaliteit was tussen die regte wat geskend is en die gewensde oogmerke van die gemelde artikel nie aangesien dit die doodslag gemagtig het vir enige skedule 1 misdryf.


Die fundamentele beginsels soos neergelê in die Walters en Govender beslissings is dus steeds geldig en word bliggaam in die gewysigde artikel 49. Die beginsels neergeê in die Walters beslissing is die volgende:

Die oogmerk van arrestasie is om die oortreder voor die geregshof te bring

Arrestasie is nie die enigste wyse om hierdie doel te bereik nie en gevolglik ook nie altyd die mees gewensde metode nie

Arrestasie mag nooit aangewend word om die oortreder te straf nie

Wanneer arrestasie uitgeoefen moet word moet slegs redelkie geweld aangewend word

Geweld moet noodsaaklik wees

Tydens beoordeling welke geweld redelik en noodsaaklik was moet al die omstandighede van die misdaad oorweeg word

Die skiet van ‘n verdagte met die doel om arrestasie uit te voer word slegs in beperkte gevalle toegelaat

Sonige geweld met betrekking tot die skiet van die verdagte word slegs toegelaat indien die arresteerder redelikerwys vermoed dat die verdagte betrokke was by ‘n misdaad wat ernstige liggaamlike leed of dreigemente van sodanige geweld gepleeg het en daar geen ander metode is om arerestasie uit te voer nie

Hierdie beginsels verhoed In geen opsig die arresteerder om die verdagte te dood in omstandighede waarin selfverdediging of verdeiging van ‘n derde en dus noodweer ter sprake kom nie.

Die gewysigde artikel 49(2) bepaal die volgende:

(2)
Indien 'n arresteerder poog om 'n verdagte in hegtenis te neem en die verdagte hom of haar teen die poging verset, of vlug, of hom of haar teen die poging verset en vlug, wanneer dit duidelik is dat 'n poging aangewend word om hom of haar in hegtenis te neem, en die verdagte nie sonder die aanwending van geweld in hegtenis geneem kan word nie, kan die arresteerder, ten einde die inhegtenisneming uit te voer, die geweld gebruik wat redelikerwys nodig en proporsioneel in die omstandighede is om die verset te bowe te kom of om die verdagte te verhinder om te vlug: Met dien verstande dat die arresteerder ingevolge hierdie artikel geregverdig word om dodelike geweld te gebruik wat gerig is op, of waarskynlik aanleiding sal gee tot, die dood of ernstige liggaamlike besering van 'n verdagte, slegs indien hy of sy op redelike gronde vermoed 


(1)
dat die geweld onmiddellik noodsaaklik is vir doeleindes van beskerming van die arresteerder, 'n persoon wat die arresteerder wettiglik behulpsaam is of enige ander persoon, teen onmiddellik dreigende of toekomstige doding of ernstige liggaamlike besering;


(2)
dat daar 'n wesenlike risiko is dat die verdagte onmiddellik dreigende of toekomstige doding of ernstige liggaamlike besering sal veroorsaak indien die inhegtenisneming uitgestel word; of


(3)
dat die misdryf waarvoor die inhegtenisneming verlang word aan die gang is en van 'n gewelddadige en ernstige aard is en die gebruik van lewensbedreigende geweld of 'n sterk waarskynlikheid dat dit ernstige liggaamlike besering sal veroorsaak, behels.

In hierdie saak: vir X se handelinge om regmatig te wees en gevolglik op die beskerming van artikel 49(2) aan te dring moet die volgende vereistes aan voldoen word:

X moet poog om verdagte C te arresteer,

C moet weerstand bide

C moet besef dat dat X poog om hom te arresteer

Dit moet onmoontlik wees om C te arresteer sonder die gebruik van geweld

X mag slegs geweld gebruik as dit redelik en proporsioneel binne die bepaalde omstandighede is

Die gewysigde artikel 49(2) onderskei nie meer tussen skedule 1 en ander misdrywe nie.

Gevolgtrekking:

Indien bogenoemde reels op X toegepas word, word dit duidelik dat X nie op die beskerming van die gewysigde artikel 49 kan steun nie aangesien die die geweld nie proporsioneel was tot die misdaad nie. Daar was ook geen gevaar vir lewe of liggaamlik beserings nie.

