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4. General information requirements with regard to warrants:





- Desirable the subject has access to the document that infringes his rights. 


- Police officer must provide a copy on request – s 21.


→ Should where possible be provided before the search & seizure. 


→ Delivery should not be dependant on the request, subjects have lack of law knowledge & are therefore at a detriment. 























3. Warrants to maintain general security:





Background:


- Police entitled to attend private meeting in order to prevent public disturbance if r/g → liberty of individual must here give way to the interests of the state. 





Warrant in terms of s 25:


- If magistrate | judicial officer believes r/g that internal security | maintenance law & order endangered of any meeting or offence is being committed or about to may issue warrant authorising police to enter premises. 


- Confers wide powers on the police → may take any steps necessary for maintaining internal security → police discretion considered subjectively here.











	




















 














1. Powers of the police:





- Provision made for search w/o a warrant: where the delay in obtaining warrant would defeat the object of the search. 


- Search warrants empower only police officials → both private & police empowered to conduct w/o warrant. 





Consent to search and seizure





Searches & seizures where a delay would defeat the object thereof:


 s 22:	Police may search any person, container | premises if 


		he believes on r/g;


1) a search warrant will be issued under s 21(1) if applied for &;


2) the delay in obtaining will defeat the object of   search. 


s 25:	Police may act w/o warrant if he believes on r/g;


	1) a search warrant will be issued under s 25(1) if applied for &;


2) the delay in obtaining will defeat the object of   search. 





Search & seizure – boarder control:


- Police Act empowers police to control import | export of goods w/o search warrant w/i from boarder | airport | territorial waters & to seize anything found. 





Search & seizure – cordoned off area:


- National | provincial commissioner may where necessary to restore public order may give written authorisation area to be cordoned off. 


- Any SAP may search w/o warrant & seize → produce authorisation to person so affected. 





Search & seizure – road block or checkpoint:


- Same as above (written authorisaiton). 























	




















 












































- Regulated by section 27.


s 27 (1): 	Police official who may lawfully search any person | premises may use such force as r/n to overcome any resistance against such search | entry including the breaking of any door | window. 


	Police must first audibly demand admission & state purpose.





s 27 (2):	This provision does not apply where the police is on r/g of the opinion that any article which is the subject of the search may be destroyed | disposed of is the provision is first complied with. 


***	This is known as the ‘no-knock clause’ → helpful where small objects may be swallowed | flushed. 





























	




















 

















- Regulated by section 29.


s 29: 	A search shall be conducted with strict regard to decency & order, a woman shall be searched by a woman only, if no female police, by designated woman.


	May assume male searched by male only → any diversion = unlawful → even if there is consent of the opposite sex → still unlawful as contra bonons mores.





















































- Regulated by section 30 – 36 CPA.


- Normally articles seized i.r.o s 20 will be kept in custody & handed to clerk of MC or registrar of HC is needed for proceedings. 


- At conclusion – presiding officer must make order i.r.o disposal of the article (returned, or forfeited to state).


- If no proceedings | article not required for proceedings → returned to person if may lawfully posses it | if not person who may | if no person may lawfully posses = forfeited to the state.


- If owner of stolen object fails to lay claim after being informed → considered to have abandoned ownership → will be restored to the former owner if he had bought it: Mdunge














1. Discretion of judicial officer to issue search warrant:





- Should where possible conducted with a search warrant. 


- Conditions for issue of warrant – judicial officer decides whether there are r/g.


- Will decide whether article that will be searched for is one which may be seized i.t.o s 20 & whether from affidavit there are r/g the article is present at particular place. 











	




















 




















1. Constitution: These right obviously may be limited in terms of section 36.





Section 12 – Freedom and security of the person:


(1)	Everyone has the right to freedom and security of the person, which includes the right – 


(E)	not to be treated in a cruel, inhuman or degrading way;





(2)	Everyone who has the right to bodily and psychological integrity which includes the right– 


	(b)	to security in and control over their body	





Section 14 – Privacy:


	Everyone has the right to privacy, which includes the right NOT to have– 


(a)	their person or home searches;


(b)	their property searched;


(c) 	their possessions seized. 





Section 35 (5) – Exclusionary rule:


(5)	Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice.  


	














2. Articles that are susceptible to seizure:





- CPA confers powers to search only where aim is to find certain person | seize article falling into one of three classes; 





1)	Articles concerned in or on r/g believed to be concerned | suspected with commission of offence in Republic or elsewhere. 


2)	Articles which may afford evidence of the commission | suspected offence in Republic or elsewhere. 


3)	Articles which are intended to be used | on r/g believed to be used in commission of offence. 





- Only exception: privileged documents. 





- Provisions of criminal procedure = ‘double functional’ – Grounds of justification in substantive law & regulate procedural steps in formal law. 





Formal law consequences of unlawful action by authorities:


- Evidence obtained in violation of rights in BoR = excluded → render unfair trial. 


- s 35(5) Constitution.


- Mayekiso en Andere: Evidence so obtained will not be taken into account in reaching a verdict. 





Substantive law consequences of unlawful action by authorities:


s 28:	A police official commits an offence & is liable on conviction to fine | imprisonment not exceeding 6 months;


1)	When he acts contrary to authority of a search warrant issued under s21 or s25(1);


2)	When he without authorisation;


a)	searches any person | premises or seizes | detains any article;


b)	performs any act contemplated in s 25(1).














4. Search of an arrested person:





- On arrest – provided peace officer arrested – may search & seize any article (s 20) which is in the possession. 


- If not officer – no power to search → however may seize article (s 20) → must hand article to police. 


- Must place article in safe custody. 














3. Review of the actions of the person conducting the search:





- In cases of searches of without a warrant – actions may be reviewed by a court on the merits of the case. 














2. Powers of the occupiers of premises:





- s 24: 	Person lawfully occupying or in charge of premises & r/s that;


1)	stolen stock | produce is on premises; or


2)	article on premises or possession of person thereon in contravention to law relating to;


	intoxicating liquor, drugs, arms & ammo, explosives - 


	may if police not readily available – enter premises & take possession of articles & deliver to police. 














2. General search warrants:





S 21: 	Regulates procedure: Article shall be seized only by search warrant issued by: 


	1) Magistrate | justice of the peace if form info on oath there is r/g.


2) Judge | judicial officer presiding over proceedings if it appears such article is in possession | under control of person for evidence required in proceedings. 


- Warrant must authorise police officer to search person in warrant | enter premises | search person found on premises. 


- Offence need not be described in warrant but is desirable. 


- Warrant must clearly define purpose of search & articles to be seized.


- Must be executed by day unless judicial officer gives written authorization. 











	




















 

















