STUDY UNIT 8:
INTERROGATIN, INTERCEPTION & ESTABLISHING THE BODILY FEATURES OF A PERSON:
1. INTRODUCTION:


2. INTERROGATION:




3. INTERCEPTION & MONITORING:                   4. ASCERTAINMENT OF BODILY FEATURES OF ACCUSED:






















4. Powers relating to suspects and accused:





- In pre-trial procedure – right to remain silent must be distinguished from right not to be questioned. 


- Suspects & accused have former right not the latter. 





- Gosschalk v Rossouw: Held – once police have lawfully obtained access to a suspect – they may question with reasonable limits. 


- He is not however, obliged to answer.


- No adverse inference may be drawn from his silence. 























2. General powers with regard to interrogation:





Entry to premises to interrogate persons: s 26 & 27:





s 26: 	Police may where r/s person may furnish information, is on any premises, enter such premises without a warrant for purposes of interrogating & obtaining statement. 


There is however, provisio police may not enter any private dwelling without the consent of the occupier thereof → here s 27 overcomes this;


s 27: 	Police may lawfully enter any premises under s 26 may use such force r/n to overcome resistance – including breaking of any door | window of such premises


Police shall first audibly demand admission & state the purpose for which he seeks to enter.


- Premises: land & buildings but also vehicles, ships, aircrafts.








Obtaining the name & address of a person: s 41:


Peace officer has power to call upon any person who – 


{1. he has the power to arrest; 2. he r/s of having committed | attempted offence  3. may be able to give evidence i.r.o commission of any offence to} 


furnish his full name and address. 


- If person refuses, officer may arrest.


- If suspects false name given – may arrest & detain not exceeding 12hrs until name verified. 


- Refusal constitutes punishment w/o option of a fine for period of 3mths. 





Detention for the purposes of interrogation:


- Cases of serious offence legislature makes provision for → arrest & detain for interrogation.


- Drugs & Drug Trafficking Act: powers of detention for interrogation with warrant: suspected of having committed offences | having information regarding offence. → May be detained indefinitely subject to brining before magistrate w/i 48hrs after arrest & thereafter no less than once every 10days. 


- Detainee entitled to legal representation before the magistrate. 


- Doubtful whether this provision will withstand constitutional scrutiny: as right not to be detained w/o trial constitutes part of the constitutional right to a fair trial. 














3. Powers relating to possible witnesses:





- HC judge | magistrate may (on written request by DPP | PP) require the attendance of any person who is likely to give material or relevant information to any alleged offence whether or not the suspect is known.


- Should he furnish to satisfaction before date → under no further obligation to appear. 


- Examination may be held privately at any place named by judicial officer – need not be in court. Not necessary to summon may be informal request.





s 205:	To compel person to reveal his knowledge which he refused to give to the police.


	Provides for examination & does not give prosecutor the right to x-examine witness. 


	Witness entitle to legal representation.


s 185:	DPP – certain instances – issue warrant for arrest & detention of potential state witness. 


s 189:	Court may summarily enquire into refusal: Smit v Van Niekerk: should witness refuse to answer, will be required in terms of s 189 to show ‘just excuse’ – clergy do not have right to silence. 


s 203:	No witness is however obliged to answer self incriminating questions.





- Nel v Le Roux: CC held s 205 not inconsistent with Constitution, although the application thereof in particular case may be. Every case to be considered on its own merits. 




























































































- Interception of private conversations & post serious infringements → may hamper investigation of crime → express provision made for exceptions. 


- Law enforcement officer may intercept communication i.o.t prevent serious bodily harm | in emergency determine where person is at a given time. 











	




















 




















1. Constitution:





Section 10 – Human dignity:


	Everyone has inherent dignity & the right to have their dignity respected & protected. 





Section 12 – Freedom and security of the person:


(1)	Everyone has the right to freedom and security of the person, which includes the right – 


(a)	not to be deprived of freedom arbitrarily or without just cause;


(b) 	not to be detained without a trial





(2)	Everyone who has the right to bodily and psychological integrity which includes the right– 


	(b)	to security in and control over their body	





Section 14 – Privacy:


	Everyone has the right to privacy, which includes the right NOT to have– 


(d)	the privacy of their communications infringed





Section 35 – Arrested, detained & accused persons:


(1)	Everyone who is arrested for allegedly committing an offence has the right – 


(a)	to remain silent;


(c) 	not to be compelled to make any confession or admission that could be used in evidence against that person;





(3)	Everyone accused person has a right to a fair trial. 


	














1. Introduction:





- Once police become aware a crime has been committed → important part of investigation is to ask questions to ascertain information.


- Police do not need any special power to interrogate  → nothing prohibits | anyone from interrogating another. 


- The special power arises when person refuses to grant police access to someone they wish to interrogate | refuses to respond to questions | answers but refuses name & address i.o.t. be subpoenaed to testify in court.


- Necessary to distinguish between powers to interrogate any person (irrespective of potential witness | suspect) & those i.r.o. possible witness | suspected persons having committed an offence. 


- No legal duty to furnish info to police concerning commission of a crime → only exceptional circumstances → common-law offence of high treason. Statutory provisions of Drug & Trafficking Act | Protection of Information Act. 

















S 37: 	Regulates obtaining finger, palm & foot prints; conducting id parades; ascertaining bodily features; blood samples; photos.


- Only suspects.


- Only medical | nursing staff may take blood samples. 


- If acquitted – provides for the destruction of data. 


- Huma: 	Held fingerprints do not violate right to remain silent | right to have dignity protected. 


- Xaba:	S 37: Court held does not authorise removal of bullet under general anaesthetic. 





- Common law: person may be subject to voice id parade


- S 37 should be approached with s 10 & 12 of the Constitution.











	




















 

















