STUDY UNIT 7:

 SECURING THE ATTENDANCE OF THE ACCUSED AT THE TRIAL:
1. INTRODUCTION:


2. SUMMONS:


3. WRITTEN NOTICE TO APPEAR:



4. INDICTMENT:

5. ARESST:









6. OTHER METHODS:




7. EXTRADITION:

49 Use of force in effecting arrest

(1) For the purposes of this section-
(a) 'arrestor' means any person authorised under this Act to arrest or to assist in arresting a suspect; and
(b) 'suspect' means any person in respect of whom an arrestor has or had a reasonable suspicion that such person is  committing or has committed an offence.
(2)  If any arrestor attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrestor may, in order to effect the arrest, use such force as may be reasonably necessary and proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrestor is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds-
(a) that the force is immediately necessary for the purposes of protecting the arrestor, any person lawfully assisting the arrestor or any other person from imminent or future death or grievous bodily harm;
(b) that there is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or 

(c) that the offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.









5 Procedure after arrest: s 50





- Brought to police station – detained not exceeding 48hrs – if no charges are brought – released, unless brought before lower court → ‘first appearance’ normally doesn’t signify beginning of trial →may be remanded into custody pending further investigation | for trial | to be released on bail or warning.


- Charge need not be put at his first appearance & he need not plead,  NB that he know generally why he is being detained. 


- 2 Stages: 	Period Before arrival at police station.


			Period After brought to police station.


- Law enforcement officials who have s 40 power to arrest have NO s 50 powers of detention other than first period. Cannot assume power of detention if police wont exercise power: Mahlongwana: arrested – kept in municipal police van overnight as cells were full. 


- If unlawful arrest & detention however been brought by  s 50 before a court with further detention being ordered → will be lawful but suspect will retain his right to institute action for damages: Isaacs.


- s 50 considerably extends the 48hr period:


If 48hrs period expires:


a) on non-court day / after 4pm on court day → deemed to expire 4pm next court day. (Wed evening → expire Mon 4pm). 


b) on court day before 4pm → deemed 4pm on such day.


c) when arrestee is outside jurisdiction of the court in transit from detention to court → deemed 4pm next court day after the day on which he is brought into the jurisdiction.


d) or deemed to expire when arrestee cannot due to physical illness – then that court day – on prosecutor application  setting out circumstances of illness, supported by medical certificate – court may order arrestee detained specified place (hospital) for period necessary (release bail / warning also considered here).





Detention of Unconvicted Young Persons:


- Legislation currently under consideration. 


- Child = under 18.











	




















 



































2. Requirements for lawful arrest:





- Not strictly speaking a way of securing attendance → way of ensuring accused is handed over to authorities to another state so they may take him to court. 


- International law: Government has exclusive authority over everything within the boarders of the state. 


- States not obliged to extradite criminals.


- Extradition only in terms of agreement.


- Extradition agreements | treaties usually have corresponding principles;


1)Granted only i.r.o serious crimes or double criminality (crime punishable in both states).


2) If crime of political nature. 


3) Only in the crime i.r.o which he was extradited, state may consent to a new charge. 


4) Refused if punishable by death by requester and no death sentence in state where he is. 


5) Usually contains a ne bis in idem rule which corresponds with pleas of autrefois acquit & autrefois convict. 





- Governed by Extradition Act → if sought → be brought before a magistrate who conducts enquiry with view of extradition of that person so concerned. 


- If SA has treaty with state, magistrate may make order directly. 


- In case of foreign state → magistrate refers finding to Minister of Justice. 





	




















 




















- Release on warning i.t.o. s 72.


- If in custody → police or court may release on bail ss 59 / 60. → may in lieu of bail release and warn him to appear in court on specified date. 


- Must hand written notice with offence, the court & time he must appear. 





10. Arrest & detention for interrogation:





- This form of arrest not directly intended to bring a suspected offender before a court.


- Regulated by s 185 CPA. 




















 

















6. Effect of arrest:





- Unlawful detention will not affect the liability → detainee (unable to bring personally → will be an interested person) may apply to court for release order.


- There was uncertainty regarding this application to apply the English law remedy: habeas corpus or the RDL remedy: interdictum de libero homine exhibendo → court held the principles of habeas corpus are not part of SA law, must apply RDL: Katofa case. 


- Powers & duties with & without warrant:


1)	Placing objects found on arrested in safe custody;


2)	General powers necessary for effecting arrest;


3)	Right to require 3rd persons to assist in arrest. 





	




















 





























Special Statutory Powers of Certain Officials:


- s 52: nothing contained in Act i.r.o arrest shall be construed as taking away any authority specially conferred by any other law to arrest, detain or place in restraint. 


e.g.


- Officer of the Board of Trustees of National Parks similar powers to arrest as peace officers i.t.o CPA.


- Officer of SPCA may arrest w/o warrant person r/s of contravening Animal Protection Act if r/s ends of justice will be defeated in obtaining a warrant. 


- Commander of aircraft r/g person has committed | attempting to  - act which jeopardises safety | offence where craft is registered → may be detained for disembarkation | delivery to immigration officer.  





	




















 














3. Arrest with a warrant:





The Issue of a Warrant of Arrest:


- Magistrate of justice of peace may issue on written application of DPP, PP or Police officer. 


- Application must:


1.	Set out offence alleged to have committed;


2.	Allege offence was committed w/i area of jurisdiction or if not committed in area → known on reasonable grounds it is suspected the person is w/i the area of jurisdiction. 


3.	State that from information taken on oath there is reasonable suspicion person has committed alleged offence. 


- May issue on any day, remains in force until cancelled by person


who issued or until executed.


- Valid in all districts.


- Telegraphic | printed communication from any magistrate, justice of the peace or peace officer stating warrant was issued is sufficient authority to peace officer to arrest & detain. 





The Execution of a Warrant of Arrest:


- Executed by peace officer: magistrate, justice of the peace, police official, correctional services, declared my Minister of Justice.


- Exemption from liability for person authorised to make arrest. If arrests another | acts on invalid warrant due to form → if no knowledge of such → arrestor placed in same position had warrant been valid: the test is ordinary negligence (reasonable care, would have believed was the person named): Ingram v Minister of Justice


- CPA does not deprive wrongful arrestee of civil claim for damages.


- Charge of resisting arrest will not fail merely because police were not in uniform: provided warrant was shown & explained & that he knew or was informed it was being executed by the police: Kalase.


- s 39 (2): Arrestor shall hand copy of warrant on demand → if not in possession of warrant & realises cant comply with s 39 (2) demand: the arrest will be unlawful: Rautenbach.  











	




















 

















2. Requirements for lawful arrest:





- Lawful arrest & lawful continued detention after arrest are based on four ‘pillars’


1. Arrest must have been properly authorised, must be statutory provision authorising arrest. 


2. Arrestor must exercise physical control over arrestee (limit freedom of movement). Unless arrestee submits himself to custody the arrest involves actually touching person | forcibly confining if required. 


3. Informing of reason for arrest at the time or immediately after, if by warrant, hand copy of warrant on demand. Will be unlawful if requirement not complied with: Ngidi However will become lawful if later informed Nqumba v State President. The exact wording of the charge need not be conveyed here: Minister of Law & Order v Kader.


4. The arrestee be taken to appropriate authorities a.s.a.p → police state or if in terms of warrant, that place stipulated.














	




















 





















































4. Arrest without a warrant:





General:


- Special circumstances: delay in obtaining → cause suspect to flee. 


- CPA: provision for citizens feel morally obliged to intervene may affect arrest, peace officers powers are wider than private individuals.


- Wider powers conferred where person in flagrante delicto (caught in the act) than merely suspected.


- Justify arrest must be reasonable suspicion.


- Important general principle of the exercise of power laid down by SCA: Tsose v Minister of Justice: If the object of an arrest is not to bring a person before court but merely frighten | harass to act in desired way w/o appearing in court = the arrest is unlawful. Punitive arrest therefore illegal. (Police repeatedly arrested unlawful squatter on a farm with the view of compelling him to leave). 





The Power to Arrest without a Warrant:


Powers of Peace Officers: s 40 may arrest w/o warrant  any person - 


1. who commits or attempts in his presence: Laubser.


2. who he reasonably suspects having committed First Schedule offence other than escaping lawful custody. 


	(Must be certain suspected act constitutes a crime: Bolstridge | reasonably suspect does not imply prima facie case, suspicion must have factual basis: Mabona | Must be his own suspicion, cant rely on another’s: Ralekwa | Need not have intention of bringing to prosecution – reasonable suspicion with intention to make further inquiries is sufficient.


3. who escaped or attempts to from lawful custody. – Reasonable suspicion of escape is NOT sufficient. 


4.who is found in possession of housebreaking implement & unable to account for it. Third General Law Amendment Act. 


5.who is found in possession of anything which officer reasonably suspects to be stolen property. 


6. who is found any place at night affording reasonable grounds (r/g) person has committed or about to offence (enables investigation).


7. who is in unlawful possession of stock.


8. who is reasonably suspected making|possession intoxicating liquor. 


9. who is found gambling in contravention of any law regulating it. 


10. who obstructs him in executing duties.


11. whom against a reasonable complaint with credible information or reasonable suspicion (r/s) he is concerned with act committed outside Republic which is offence in Republic & if he liable under law relating to extradition. 


12. who is r/s of being prohibited immigrant – contravention to entry.


13. who is r/s of being deserter of SANDF.


14. who r/s of failing condition in postponing sentence. 


15. who r/s of failing to pay any fine on date fixed by court.


16. who fails to surrender for periodic imprisonment by court order. 


17. who is r/s of having committed act of domestic violence DVA. 





- Has power to call upon any person who – 


{1. he has the power to arrest; 2. he r/s of having committed | attempted offence 3. may be able to give evidence i.r.o commission of any offence to}  furnish his full name and address → if fail to furnish | r/s false name given – may arrest & detain for not exceeding 12hrs. 


*** Read the Kleyn case – bottom of pg. 105 – 106***





Powers of Private Persons: s 42 may arrest w/o warrant any person – 


1. who commits or attempts to in his presence or r/s of having committed First Schedule offence. (May join pursue of person if purpose is made known).


2. whom he r/b of having committed offence & to be escaping | pursued by person who believes he has authority to arrest. 


3. who he is by law authorise to arrest w/o warrant in respect of offence authorised by that law. (e.g. Stock Theft Act)


4. whom he sees engaged in an affray.


5. who is found committing offence on owners property | owner may authorise another to arrest. 


- Should be exercised sparingly: Morapedi: Suspects found unlawfully in possession of liquor. Constable did not have power to arrest as private persons as his powers only extended to supply of liquor. 




















	




















 














1. General:





- Most drastic infringement on rights → CPA strict rules → preferably only affected after warrant of arrest obtained → only exceptional circumstances authorised w/o warrant. 


- Should arrestee challenge validity of arrest & detention → onus to prove lawfulness rests of the arrester | person ordering arrest. 











	




















 














- Where peace officer – reasonable grounds – MC will not impose fine exceeding R2 500 (Minister Justcie Gazette) may hand written notice. 


Containing following: →


1 	Personal particulars & charge;


2	to appear  at place & date to answer charge;


3	containing s 57 endorsement w/o appearing;


4	containing certificate signed by peace officer that he handed original notice to accused & explained importance thereof. 





- If accused fails to appear – s 55 applies. (above as in summons)


- Differs from summons:


1		Prepared by peace officer – summons by prosecutor. 


2		Written notice always contains s 57 – summons need not provide this option.








1. Constitution:





Section 12 – Freedom and security of the person:


(1)	Everyone has the right to freedom and security of the person, which includes the right – 


(a)	not to be deprived of freedom arbitrarily or without just cause;


(c) 	to be free from all forms of violence from either public or private sources;


(d)	not to be tortured in any way;





Section 21 – Freedom of movement:


(1)	Everyone who is arrested for allegedly committing an offence has the right – 


	(b)	to be informed promptly –


		(i) 	of the right to remain silent; and


		(ii)	of the consequences of not remaining silent;


(d)	to be brought before a court as soon as reasonable possible, but not later than – 


	(i)	48 hrs after the arrest; or


(ii)	the end of the first court day after the expiry of the 48hrs, if the 48 hrs expire outside ordinary court hours or on a day which is not a court day. 


(e)	at the first court appearance after being arrested, to be charged or to be informed of the reason for the detention or continue, or to be released. 


(2)	Everyone who is detained, has the right – 


	(a)	to be informed of the reason for being detained;


(d)	to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to be released. 


(3)	Every accused person has a right to a fair trial, which includes the right – 


(h)	to be presumed innocent, to remain silent, and not to testify during the proceedings. 








- Where no reason that accused will hamper police investigation, abscond or influence State witness → best to secure with summons.


- May be arrested after summons if clear attempt to defeat the ends of justice. 





- Used for summary trial in lower court where accused not in custody | about to be arrested. 


Following procedure: →


1 	Prosecutor draws up charge with personal info hand it to the clerk of the court.


2	Clerk issues summons with place | date for appearance.


3	Clerk → person empowered to sever summons.


4	Delivered personally | employment over 16yrs. Service must take place 14days before the date of trial. 


5	Return of service handed to court if no attendance = prima facie proof of service. Will be guilty of offence (liable fine | prison not exceeding 3 mnths).


6	Court issue warrant for arrest is satisfied duly served & no attendance. 


s 55 (2)	May endorse with admission of guilt fine as in summons & for non appearance. If he appears → summarily enquire into failure to appear & may convict him of offence. 


Two instances where accused need not be arrested i.t.o. warrant = 


1 	Where it appears accused received summons & will appear in accordance with s 72 warning – discretion. 


2	Where it appears accused didn’t receive summons or paid s 57 admission of guilt fine or failure to appear was no fault of his own (then must furnish affidavit): will release accused on s 72 warning. 





- If arrested in another jurisdiction of MC & summons had 


s 57 → then that MC may enquire into failure to appear → need not be brought to MC where summons was initially issued from.





7. The duty to arrest:





- General rule: no obligation on private individual → exception: every male inhabitant of Republic aged 16-60, when called upon by police → required to assist. Failure: offence → fine | imprisonment not exceeding 3mnths. 


- Mgwenya: Lameness may exempt accused from criminal liability. 


- Mens rea held to be an element of the crime of contravening this section. 


- Lakier: - Detective (plain clothes) called L to assist → refused as believed he was being bluffed. Arrested person agreed to cooperate & go with detective → L then realised his mistake and helped. Court held on appeal: assuming there was a presumption of mens rea when L first refused → assumption was refuted by subsequent conduct of helping. L acquitted. 


- To secure conviction: State to discharge onus of proving police had authority to effect arrest: Rosenthal. 





	




















 

















- New section 49 contains provision (b) which limits the use of ’deadly force that is intended or likely to cause death or grievous bodily harm to a suspect’.


- Seems to limit the use of force for instances of private defence or serial killer or serial rapist. 


- S 49 will be interpreted in the light of the Walters judgment. 


	




















 














8. Resisting arrest & attempts to flee:





Use of force in effecting an arrest:


- General rule: force may not be used. (If suspect submits himself).


- May only be used where necessary to overcome resistance | prevent from fleeing.


- S 21 & 35 (3)(h) of Constitution NB *read above*


- S 49 (1) & (2) of CPA NB *read below*


- Reasonably necessary: interpreted by courts to include a proportionality test → Appeal Court in Matlou v Makhubedu: degree of force should be proportional to the seriousness of the offence. → Govender: Appeal Court held above test is too narrow in light of Constitution & the proportionality test should also refer to all the circumstances in which the force is used. (armed, poseses a threat etc). This represents rational way of balancing the interests of society, officers & fugitive. 


- No statutory provision regulating police dogs → but above will also apply: Jooste: Bitten by police dog → circumstances did not justify use of such force → damages awarded. 


- Until recently → use of deadly force deemed justifiable homicide if Schedule 1 offence & could not be arrested or prevented from fleeing by other means. → S v Walters: CC declared provision unconstitutional. Now regulated by new s 49 (2003)





→ S v Walters: CC stated the law with regard to the use of force in order to affect arrest as follows;


In order to make perfectly clear what the law regarding this topic now is, I tabulate


the main points.


a)	The purpose of arrest is to bring before court for trial persons suspected of having committed offences.


b)	Arrest is not the only means of achieving this purpose, nor always the best. 


c)	Arrest may never be used to punish a suspect. 


d)	Where arrest is called for, force may be used only where it is reasonably necessary to carry out the arrest.


e)	Where force is necessary, only the least degree of force reasonably necessary to carry out the arrest may be used. 


f)	In deciding what degree of force is both reasonable and necessary, all the circumstances must be taken into account, including the threat of violence the suspect poses to the arrest or others, and the nature and circumstances of the offence the suspect is suspected of having committed, the force being proportional in all these circumstances. 


g)	Shooting a suspect solely in order to carry out an arrest is permitted in very limited circumstances only. 


h)	Ordinarily such shooting is not permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later. 


i)	Theses limitations in no way detract form the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person. 





The requirement for the use of force:


- Our law has now reached the stage where the following requirements must be complied with before an arrester may use force in order to effect the arrest: 


1)	Person being arrested must have committed offence. If suspicion must be reasonable suspicion → objective test. 


2)	Arrester must be lawfully authorised to arrest. 


3) Arrester must attempt to arrest → cant use force without any attempt to restrain. (Belief owner may shoot on premises after warning three times → erroneous).


4)	Arrester must have intention to arrest & bring to justice → not to punish. 


5)	Suspect must attempt to escape by fleeing or resistance. 


6)	Suspect must be aware he is being arrested and still continue to flee or resist.


7) There must be not other reasonable means available. (An alternative is only where it would be affective in bringing arrest & consideration of the time available to the arrester).


8) The force used must be directed at the suspect. 


9)	The degree of forced used must be reasonably necessary & proportional in all the circumstances. 





	




















 














9. Escape form lawful custody:





- Offence & if person helps arrested escape - before ‘helper’ may be convicted → State to prove that the person assisted to escape was in lawful custody. 


- The informing of the person for reason for arrest is not part of arrest itself: if while attempting arrest, suspects flees w/o arrester informing him → guilty of escape from lawful custody. 




















 














- Charge in document of superior court drawn up in the name of the DPP 


Containing following: →


1 	personal particulars & charge;


2	substantial facts of case, list of names & addresses of State witnesses;


- Indictment + notice of trial served on accused at least 10days before the date of trial unless accused agrees to shorter period.


- Served on accused same as summons or handed by the magistrate who commits him to the superior court for tiral.


- Return of service = prima facie proof of service. 


- Failure to appear – governed by s 55 (1) & (2).








