STUDY UNIT 6:      THE EXERCISE OF POWERS AND THE VIDICAITON OF INDIVIDUAL RIGHTS:
1. INTRODUCTION:



2. REQUIREMENT OF REASONABLENESS IN THE EXERCISE OF POWERS:
































































































































- Reasonableness of government action numerous statutory provisions. 


- The question is how to determine when a suspicion is a ‘reasonable suspicion’ | ‘reasonable grounds | ‘reasonably necessary → the following guidelines are followed:





1)	Reasonable ground from which a certain inference can be drawn – ‘reasonable suspicion’ that a certain state of affairs exist if he has ‘reasonable grounds’ to believe they exist.


2)	Person said to have ‘reasonable grounds’ to believe or suspect if;


	a)	he really ‘believes’ or ‘suspects’


	b)	his belief is based on certain ‘grounds’ 


	c)	in the circumstances of those ‘grounds’ any reasonable person would have held the same belief.


3)	‘Grounds’ refers to facts → objectively determined not as you think they are → 5 senses. 


4)	Once established the facts → evaluate → make inference → consider true facts & determine whether sufficient to warrant a belief. 


5)	Once inference made → person said to believe himself.


6)	Only be the case if reasonable person came to same conclusion. Factual situation which is answered with reference to the factual situation present in each case. 














1. Constitution:





Section 10 – Human Dignity:


Everyone has inherent dignity and the right to have their dignity respected and protected. 





Section 12 – Freedom and Security of the Person:


(1)	Every person shall have the right to freedom and security of the persons, which includes the right - 	


(a) 	not to be deprived of freedom arbitrarily or without just cause;


	(b)	not to be detained without trial;


(c)	to be free from all forms of violence from either public or private sources. 


	(d)	not to be tortured in any way; and


(e)	not to be treated or punished in a cruel , inhumane or degrading way. 





Section 14 – Privacy:


Everyone has the right to privacy, which includes the right not to have –


	(a)	their persons or home searches;


	(b)	their property searched;


	(c)	their possessions seized; or


(d)	the privacy of their communications infringed. 





Section 25 – Property:


(1)	No one may be deprived of property except in terms of the law of general application and not law may permit arbitrary deprivation of property. 





Section 35 – Arrested, detained & accused persons:


(3)	Every accused person has a right to a fair trial, which includes the right – 


	(h)	to be presumed innocent.


(5)	Evidence obtained n a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice. 





Section 36 – Limitation of Rights:


(1)	The right in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including;


	(a)	the nature of the right;


(b)	the importance of the purpose of the limitation;


(c)	the nature and extent of the limitation; 


(d)	the relation between the limitation and its purpose; and 


(e) 	less restrictive means to achieve the purpose. 


(2)	Except as provided in subsection (1) or n any other provision of the Constitution, no law may limit any right entrenched in the Constitution.  


	




















2. 	Introduction:





- Sometimes, society’s wider interest n combating crime necessitates the limitation of these rights. (Arrest)


- Criminal procedure lays down strict rules with regard to the circumstances in which a limitation will be permissible to investigate | bring offender to justice. 


- s 36 factors will indicate whether the limitation is considered proportional to the purpose.


- Criminal procedure rules very strict in order to prevent arbitrary police action | private persons. 


- General rule: Search & seizure, arrest regarded unlawful unless action complies with rules | ground of justification (consent). 


- Consequences of unlawful conduct:


1)	Institute civil claim.


2)	May even constitute offence.


3)	Exclusion of evidence.  























