STUDY UNIT 4:



 


THE RIGHT TO LEGAL ASSISTANCE:
1. INTRODUCTION:



2. THE RIGHT TO ASSISTANCE IN THE PRE-TRIAL STAGE:


2. THE RIGHT TO ASSISTANCE DURING THE TRIAL:





4. ACCESSIBILITY OF LEGAL REPRESENTATION:












- Right to counsel part of broader requirement of procedural equality of all citizens. 


- The rich have always enjoyed this right to purchase defence services, the plight of the indigent accused has been recognised in practice by appointing pro Deo counsel in certain serious cases. 


- If charge of accused who cannot afford representation, is not of serious nature that pro Deo would be appointed automatically, the court has duty (depending of facts) to determine before commencement whether absence would result in unfair trial. 


- If court feels accused should be assisted → refer matter to legal aid scheme of asoc. lawyers offering pro bono. 


- The Legal Aid Act est. Legal Aid Board → has capacity to procure services of legal practitioners and secure conditions under which aid is given. 


- In Jhb there are public defenders who defend needy free of charge in certain cases. 


- Rudman: It was stated if person accused of serious crime and not able to afford legal rep. if should be provided at the state’s expense to avoid an unfair trial. 






























































4. 	The role of the legal representative & others providing assistance:





- Accused under age may be assisted by parent | guardian. 


- CPA: any accused requiring assistance of another person may, with permission of the court be so assisted. (Magistrate authorised candidate attorney). 


- Court will not allow same advocate to defend two accused with interest which conflict in material aspects: Moseli.


- General rule: accused is bound by what is done by legal representative in the execution of his mandate.














2. 	The duty to inform the accused of the right to legal representation:





- Constitution: → properly informed of the right.


- Judicial officer must explain right and inform he has a right to communicate with his legal rep. in his own language | interpreter (exceptional circumstances).


Cases have conflicting views:


- Radebe : failure to inform = lead to failure of justice.


- Hlantlala v Dyantyi: No prejudice (no failure of justice) where accused results in conviction. 


- Nkondo: Court must ask why accused wishes to appear in person to evaluate if accused has misunderstood. 


- Davids: Held accused should further be informed of his right to legal aid. 














5. 	The right to silence (including the privilege against self incrimination):





- Accused can never be forced to testify: the right to a passive defence. 


- Constitution guarantees the right of every arrestee to remain silent & not be compelled to make a confession or admission which could be used in evidence against him. As well as the right to remain silent & not to testify during the proceedings. 


- The root of this: The subject is a full legal subject and not merely an object of enquiry. 


- Position as full legal subject: Can’t be tried if he is mentally unable to understand enough to participate & communicate. 


- Many of the rights of accused persons can be traced to 1) The presumption of innocence 2) The status of the accused as a legal subject. 


- May cause the conviction where the state has made a prima facie case – the accused has remained silent, defence has not raised doubt as to the state’s witnesses etc. The prima facie case then hardens as the defence did not ‘disturb’ the states case. 





 












































3. 	The duty to afford the accused an opportunity to obtain legal representation:





- Court must carefully consider application for postponement  by accused. 


- Refusal to grant application = irregularity. 


- Where accused’s legal representative withdraws → court must ask accused if he wishes to instruct another or move on with case → failure to do this = irregularity & invalidates proceedings. 


- If accused terminates mandate of legal representative → the court ought to inquire, if misunderstanding, must be put right: Manale. The same applies to a serious charge were the accused elects to appear in person: Nkondo.














1. 	General:





- This fundamental right of an accused is inherent in the principle that the accused must have a fair trial. 











- Right to have persons visit while in custody & even more NB is the right to access an attorney. 


- Arrested persons must be informed of right in a manner which they understand the right and the importance thereof. 


- Requires the state to inform at the time of arrest but also at every further stage of the investigation were his co-operation is sought. (questioned, statement, confessions, id parade etc.) However in some cases the opposite was held. 


- Hlalikaya: Held were id parade  of photos in the absence of legal practitioner → evidence will be admissible. 


- Mphala: Accused was not informed before making confession attorney was appointed for them and requested they should not make statements before consulting → the waiver by the accused of their right to legal representation was held to be invalid. 


- Legal representation includes right to confidentiality during consultation. 


- Detainee has right to conversation w/o being overheard: Mokeona v Commissioner of Prisons. 

















1. Constitution:





Section 35 – Arrested, detained & accused persons.





	(2) 	Everyone who is detained, including any sentenced prisoner, has the right – 


(b)	to choose, and to consult with , a legal practitioner, and to be informed of this right promptly;


(c) 	to have a legal practitioner assigned to the detained person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly. 





	(3)	Every accused person has  a right to a fair trial, which includes the right – 


(f) 	to choose, and be represented by, a legal practitioner, and to be informed of this right promptly;


(g)	to have a legal practitioner assigned to the accused person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly. 











2. 	Historical Background:





- Right to assistance of common-law origin → important as the effective exercise of other rights depend on it. (bail, interdict, damages).


- Originates from natural law.


- Originally only for serious offences today entrenched in Constitution. Confirmed in CPA. 


- Right not confined to accused & is extended to witnesses in appropriate cases. 


- Accused must accept legal representation appointed by the state.























