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   THE PROSECUTION OF CRIME:
1. INTRODUCTION: 



     2. PUBLIC & PRIVATE PROSECUTIONS:


3. CRIMINAL PROSECUTIONS & CIVAL ACTIONS:


4. PUBLIC PROSECUTIONS:












5. PRIVATE PROSECUTIONS:




12. The Prosecution as Dominus Litis: 





- Prosecution performs as ‘master of the case’ → what is legally permissible to set proceedings in motion → determining charges, venue etc. 


- Fairness to the accused in important guideline:


1) Khoza: Held prosecution should formulate & consolidate all its charges to be tried in a single case → struck off role → procedure unfair. 


2) Court may order the sequence in which accused present evidence.


3) Presiding officer does not have authority to close State’s case if prosecutor is unwilling to do so but if after application for postponement rejected by court and prosecution refuses to adduce evidence, court will take it that State has closed its case. 


- Decisions taken as dominis litis by prosecution may be overruled by the court in the interest of fairness to accused’s right to reasonable speedy completion forms the basis where the court interfered with prosecutions right to decide when to close case. 











	




















 














11. The Prosecution, The Police, The Public & Reporting of  Crime:





- No general duty to report crime → only common-law legal duty on those who owe allegiance to the state & facts are treason.


- Some statutory provisions create duty e.g. suspect person has died of unnatural cause | report corrupt transactions | activities relating to drugs | illegal firearm.


- Informer’s privilege → id not disclosed in court → police official unlawful breach of privilege → civil action for damages











	




















 














2. 	Structure and Composition of the single NPA:





- NDPP: 	head, controls office.


- DNDPP’s: 	may not exceed 4 members.


- DPP’s DDPP’s:	establishes offices at seats of the HC


- P


- Investigating Directors & special Directors. 





Investigating Directorates:


- The Act established a Directorate of Special Operations in the office of the NDPP. The head is DNDPP assigned by the NDPP. 





Appointment of Special Directors:


- Act makes provision for appointment of above persons. 




















 























10. The Prosecution  & The Police:





- Under control of relevant Member of Cabinet. 


- Governed by SAP Act & Constitution. 


- Exercise some form of discretion by not brining trivial matters to the attention of the public prosecutor. 


- Police submit completed investigation & submit dossier to public prosecutor → examines witness statement & evidence → may direct the investigation by giving specific instructions to investigating officer → prosecutor decides to institute or not. 


- Separation between officials investigating & prosecuting crime are NB → provides criminal justice system with process where investigation may be evaluated independently before instituting prosecution.


- Co-operation → prosecuting policy issued by NDPP. 


- Prosecutor should avoid situation where he becomes a potential State witness. Investigating office attends as witness e.g. to produce firearm or evidence.


- Prosecutor has duty to institute if there is a prima facie case with no other compelling reason not to. May take further steps as having summons issues | pre-trial interview with prospective State witness. 


- Prosecutor determines the charges & is dominus litis in this respect. 














	




















 














16.   The Prosecution and the Assistance of a Private Legal Practitioner:





- Private practitioner who has no authority to prosecute may not assist the state prosecutor by X-examining defence witnesses o.b.o the prosecution. 


- May be given watching brief and assist on informal manner by suggesting questions to be put forward.  


- Prosecution must be in full control of the presentation of the case. 











	




















 























15. Prosecution and Legal Ethics:





- Prosecutor display fairness to accused – unrepresented.


- Info favourable to defence must be disclosed. 


- Primary function not to obtain conviction but to assist court in obtaining the truth. 


- Duty to place all relevant info. before the court → has all resources of the State. 


- Act in the interest of the community not nec. its wishes. 


- Gross misconduct → interdict → restrain him from participating. 








	




















 














2. 	Private Persecution under Statutory Right: s 8 CPA:





- Any person | body on which the right to prosecute is expressly conferred by law may institute and conduct a prosecution in respect of that offence. 


- Exercise right only after consultation with DPP & after DPP has withdrawn the right to prosecute. 


- The DPP may at any time exercise power as though he has not withdrawn his right to prosecute.


- These prosecutions remain under control of the DPP & NDPP. 


- Municipalities usually prosecute this way, ‘a section 8 prosecution’ it allows relief on DPP and expedites municipal case. 


 





14. Prescription of the Right to Prosecute:





- Right to institute  prosecution, unless expressly provided for by law, will lapse after 20yrs from time offence committed. 


- Crimes no prescription period: Murder, treason when at war, robbery if aggravating circumstances present, kidnapping, rape, genocide, crimes against humanity, war crimes. 








	




















 














13. The Discretion to Prosecute:





The Exercise of Discretion:


- Duty if prima facie case  no compelling reason not to.


- Prima facie in this respect means: allegations supported by statements & admissible evidence available.


- Prosecution does not have to ascertain whether there is a defence but whether reasonable & probable cause for prosecution. 


- Prosecution must be able to furnish proof  beyond reasonable doubt. 


- Prosecution in doubt may not affix admission of guilt in summons hoping to relive burden of proof. 


- Special circumstances noticed even where there is prima facie case. 


- When considering to prosecute consider the following:


In the public interest:


* Seriousness of offence, effect on victim, manner committed, motivated & relationship of accused & victim.


* Nature of offence, prevalence, effect on public.


* Economic impact, damage to public property.


* Likely outcome in event of conviction.


In the interest of the victim & broader community:


* Attitude of victim towards prosecution.


* Need for individual & general deterrence, public confidence in system. 


* Priorities, expense of trial, length. 


Circumstances of offender:


* Previous convictions


* Nature of offence, prevalence, effect on public.


* Economic impact, damage to public property.


* Likely outcome in event of conviction.





The Distinction Between Withdrawal of Charge | Stopping Prosecution:





- Prosecution may withdraw charge before accused has pleaded – accused not entitled to a verdict of acquittal, may be prosecuted again. May withdraw w/o consent of DPP.


- Prosecution may withdraw a summons and issue another before accused has pleaded.


- DPP may at any time before conviction stop prosecution → the accused entitled to acquittal → if prosecuted again → successfully rely on a pleas of previous acquittal (autrefois acquit).


- P may not stop prosecution w/o consent of the DPP.  

















	




















 














1. 	Introduction:





-  Two forms: Prosecution by individual on basis of nolle prosequi & under statutory right. 


- The latter not a true private prosecution, although so described under CPA. It does not involve and individual who is aggrieved the authorities declined to prosecute. 











3. 	Private Prosecution by an Indv on a Certificate Nolle Prosequi:





Introduction:


- Black v Barclays Zimbabwe Nominess: Safety valve 


- Value of victim/citizen participation → reinforce integrity of democratic values. 


- In the name & expense of the private prosecutor. 


- All proceedings the same as if it were the state. Accused enjoys privilege that he may be brought before the court only by was of summons in LC or indictment in SC.





Locus Standi of a Private Prosecutor:


- Subject to procedural requirements may in person | legal representative institute & conduct prosecution in any competent court:


1) Person who proves substantial interest arising out of injury suffered in consequence to the offence. 


2) Husband if offence committed in respect of him wife. 


3) Wife | child, if none, next of kin of deceased.


4) Legal guardian | curator of minor | Junatic is offence committed against his ward. 


- In the absence of injury – there is no reason for any interest in trial. 


- Has burden of proving locus standi. 


- Only those who suffered actual damage as result of offence, the mere possibility it may cause damage in the future is insufficient. 


- 2/more may not prosecute on same charge except is relates to same offence. 





The Certificate Nolle Prosequi:


- Certificate signed by DPP confirming a) he has examined affidavits | statements on which charge is based & b) he declines to prosecute at the instance of the state. (Must grant were declines).


- No person may obtain service for summoning accused unless producing certificate. 


- Solomon v Mag. Pretoria: Held DPP cannot be required to id the charges which he declines. If accused can show the certificate does not relate to the charges preferred by the DPP, he is entitled to a discharge. 


- Will lapse unless proceedings instituted within 3 months of the date of certificate. 





Security by Private Prosecution:


- May not issue any process unless deposit R1500.00 with MC where offence committed. Forfeited if undue delay | failure to appear.





Failure of Private Prosecutor to Appear:


- Charge against accused dismissed unless court reason to believe was prevented beyond his control. Discharged, may not be privately prosecuted again but State may. 





Costs of a Successful Private Prosecution:


- General rule → paid by prosecutor, may re: circumstances of case be paid by the accused. 


- Paid by successful prosecutor to the state if court convinced DPP should have instituted. 


↵





























1. 	The Constitutional Provisions & Legislative Framework:





Constitutional Provisions: S 179





1) 	Single NPA consisting of: 	a) NDPP: head → appointed by President  b) DPP & P: determined by Act


2)	NPA has power to institute criminal proceedings o.b.o state.


3)	National legislation must ensure DPP are:  a) qualified  b) responsible for jurisdictions


4)	National legislation must ensure the prosecuting authority exercises its function w/o fear, favour / predjudice. 


5)	NDPP:


		a)	must determine with Cabinet members after consulting with DPP: prosecution policy.


		b)	must issue policy directives which must be observed in the prosecution process.


		c)	may intervene in prosecution process when policy directives are not complied with.


		d)	may review a decision to prosecute | not after consulting with relevant DPP & taking representation w/i period 


			specified by NDPP from the following: a) accused  b) complainant  c) other person ND considers relevant. 


6)	Cabinet member responsible for administration of justice must exercise final responsibility of prosecuting authority.


7)	All other matters concerning prosecuting authority must be determined by national legislation. 





The National Prosecuting Authority Act:


- Gives effect to the constitutional provisions.


- Repealed the Attorneys-General Act: any reference in any law to attorney-general shall be construed as reference to a DPP | DDPP.





The Professional Independence of the Prosecuting Authority: 


- Yengeni: Held Constitution guarantees the independence of the NDPP & all professional members of his staff. 


- Prosecuting authority is not part of the judiciary – appointment does not compromise the separation of powers doctrine. 











17.   Diversion of the Criminal Trial:





- Certain procedure where a criminal trial may be avoided partially | wholly | temporarily | permanently. 


- e.g. 


Conversion of a trial to children’s court procedure,  an enquiry with the view of committing accused to rehabilitation, enquiry into mental illness. 











	




















 














Costs of Accused in an Unsuccessful Private Prosecution:s13





- If accused acquitted or charge dismissed may order private prosecutor to pay accused whole or part of the costs & expenses incurred by him. 





Intervention by the State in a Private Prosecution:


- DPP or public prosecutor may apply by motion to court where prosecution is pending to stop all further proceedings in order for offence to be instituted at the instance of the state. → Court must make such order. 


- Where accused pleads guilty to charge in private prosecution → prosecution must be continued at the instance of the state. 


 












































- Commission of crime → violation of public interest. 


- Punishment on behalf of society | incidental way in respect of an individual suffering damages. 


- Prosecution e.g. theft → does not deprive the party of any civil remedies → this is private law matter & does not involve criminal law rules. The exception to the rule is where a criminal court orders accused to pay compensation. 


- Acquittal of accused shall not bar civil action,  (In criminal court prosecution must prove beyond reasonable doubt in civil court plaintiff  has lesser standard of proof upon a balance of probabilities).


- Civil case with compensation → state can still proceed on same fact but court only order punishment not compensation (again).








- Prosecuting official vested with a discretion whether to prosecute or not. 


- Refusal to prosecute may aggrieve individual → to avoid self help → private prosecution → individual may in certain circumstances in his personal capacity proceed against the alleged perpetrator. 


- CPA: provision for private prosecution in limited instances. 


- Private prosecution represent the vast majority of prosecutions.  

















- Primitive societies → all wrongs → private wrongs & private vengeance could lawfully be taken. 


- Gradually replaced by form of official enforced system of criminal justice. 


- The need for legality & due process developed:


	* more civilised. 


* development of states → necessary resources → process became clear where distinction between private | public wrong.


* state responsible → could no longer tolerate self help. 


* state responsible for prosecution task → reason for discretion to prosecute → wider public interest at stake. 


* victimless crimes → certain activities been criminalised on basis harmful to a larger public interest. 











9. Control Over Local Prosecutors:





- Local P’s expected to exercise their own discretion to prosecute. 


- Impossible for DPP | NDPP to have full knowledge of every crime in their jurisdiction. 


- Formal | informal ways in which a DPP can direct & control the decisions of P’s in their jurisdiction.


1)	DPP’s issue internal circulars → guidelines discretion of certain crimes | not prosecute certain crimes w/o his approval.  


2)	Prosecution instituted contrary to instruction = null & void, some case law to the contrary. 


3) 	All prosecutions must comply with policy directives of NDPP.


4)	Statutory provisions → certain offences prosecuted w/o written authority of the DPP who has jurisdiction result null & void. 


5)	Complaints made by public to specific case → DPP may call for the police docket & require P to advance reasons → consider the matter afresh & exercise own discretion → confirm | overrule decision. May even stop prosecution that has begun but not resulted in conviction. 


6)	Refer difficult, sensitive cases to DPP setting out viewpoint.


7)	Only P who is authorised in writing by NDPP may negotiate and enter into a plea & sentence agreement. 





	




















 














8. Extraordinary powers of a DPP:





- Prosecutional and not judicial → persons liberty is determined by the courts. 


- Limited circumstances: power to detain prospective State witness for period up to 72hrs w/o judge having so ordered. 


- DPP can apply to judge to detain for longer period. 











	




















 














7. Prosecuting Authority & The Judiciary:





- Court may not interfere with a bona finde decision of NPA to institute proceedings. At most impose lenient sentence | acquit accused → based on substantive criminal law principle: de minimis non curat lex. 


- Rule: court will not interdict | issue mandamus to restrict or compel the prosecuting authority where it has decided to prosecute. 


- The prosecuting authorities discretion can be reviewed by the courts on the basis of ordinary administrative law ground for review, e.g. where proved male fides. 


- Court control on administrative law grounds where the DPP delegates a function which he personally should have performed. 


- Sanderson v Attorney-General: stay of prosecution sought – CC held barring the prosecution before the trial prevents it from bringing society’s complaint. This will seldom be warranted in the absence of significant prejudice to the accused. 


- Significant prejudice is absent where accused seeks a stay on the ground that the prosecution obtained inadmissible evidence: the remedy of the accused is to object to the evidence at his trial. 


- Instances where accused person in terms of agreement with prosecution  to give up certain rights in exchange for an abandonment of prosecution are instances where a stay of prosecution would be the appropriate remedy. 











	




















 














�
4. NDPP & DNDPP’s:�
 5. DPP’s & DDPP’s:�
6. Prosecutors:�
�
�
�
�
�
�
Appointment:


�
- President


- Should not appoint political people – not rechsstaat.�
-  President after consultation with Minister of Justices & NDPP


-  DDPP governed by Act.�
- On recommendation of NDPP or member of prosecuting authority.


- Member of SAP may particular instance.  �
�
Qualifications:


�
- Qualification entitled to practice in court. 


- Fit & proper person with due regard to experience, conscientiousness & integrity.


- NDPP SA citizen.�
-  Same


-  DPP (same as DNDPP) need not be SA citizen.�
�
�
Term of Office:


�
- NDPP non-renewable term 10yrs | age of 65yrs.


- DNDPP age of 65 yrs. 


- President may retain DNDPP for 2 yrs after age 65yrs. �
-  DPP age of 65yrs. 


-  President may retain DPP for 2 yrs after age 65yrs.�
�
�
Suspension & Removal from Office:


�
- Misconduct, continued ill-health, incapacity, no longer fit & proper person.


- Tabled in Parliament – decide to restore or remove. 


- To minimize executive interference enjoy strong security of tenure. 


- President may provisionally suspend pending enquiry.�
-  Dealt with as if he | she were the NDPP or DNDPP. �
�
�
Powers, functions & Duties:


�
- NDPP: 


- Determine prosecution policy & issue policy directives.


- May intervene when not complied with.


- May review decision to prosecute | not, after representations from….


- May interest of admin of justice try offence in another jurisdiction of DPP.


- Must frame code of conduct: has been done.


- Bring UN Guidelines to att. of DPP’s  & P’s.


- May authorise person in public service | local authority to conduct prosecutions. 


- Power to institute in any court personally. 


DNDPP: 


-  May exercise any function of NDPP if authorized by NDPP.�
-   DPP has i.r.o. area appointed, power to institute & conduct criminal proceedings, & carry out functions thereto. 


-   Supervise, coordinate activities of DDPP’s & P’s in the Office of which he is head | specific investigations. 


-   Carry out all duties & functions conferred to him under any law. 


-   Responsible for day-to-day management of DDPP’s & P’s subject to directions of NDPP. 


-   Where considering prosecution or feels matter needs further investigation → may request provincial commissioner of police for assistance.


-   Authority to prosecute in any court. 


-  DDPP powers & duties of DPP subject control. �
- Shall exercise powers conferred on him under Act | any  law | by head of office or investigating directorate.


- Or if employed in lower court, by DPP in whose area of jurisdiction.


- Duty not to act arbitrarily.


- Must act with objectivity and protect the public interest. 


- Must purposefully take all responsible steps to ensure maximum compliance with constitutional obligations. 


�
�
Prosecution Policy and Issuing of Policy Directives:


�
- NDPP with concurrence of Minister of Justice & after consultation DPP’s: determine prosecution policy.


- NDPP: Issue policy directives. 


- Must be observed any may intervene where not observed. �
�
�
�
Accountability:


�
- Prosecution authority is accountable to Parliament. 


- Checks & balances.


- NDPP: must submit report annually  | at any time to Minister of Justice & tabled in Parliament.  �
-  Must submit report to NDPP:  annually on all activities during year or submit at any time.


-  NDPP may request at any time report on specific activity. �
�
�
Ministerial Responsibility over the Prosecuting Authority:


�
- Minister of Justice has final responsibility not intervention or control over NPA.


- NDPP shall: report, provide reasons, info of policy & directives, arrange meetings. �
�
�
�
Written Authority of NDPP required for prosecution of certain offences:


�
-  Certain statutory offence may not be instituted w/o written authority of NDPP.


- e.g. genocide, crimes against humanity & war crimes. �
�
�
�


















 














3. The Authority & Hierarchy of Power to Institute Proceedings:





- DNPP exercise powers subject to control of NDPP


- DPP shall subject to control & directions of NDPP exercise power


	a)  in the area of jurisdiction appointed to


	b) offences which have not been expressly excluded by NDPP | Act.


- DDPP shall subject to control & directions of DPP exercise power


a)  in the area of jurisdiction appointed to


	b) offences in courts authorized in writing by NDPP | Act.


- P competent to exercise powers in Act to extent been authorized in writing by NDPP: area of jurisdiction, offences, courts.








	




















 

















