STUDY UNIT 2:



 

           CRIMINAL COURTS OF THE REPUBLIC:
1. INTRODUCTION:

S 165: Judicial authority:

- Judicial authority of the Republic is vested in the courts. 
- The courts are independent and subject only to the Constitution and the law, which they must apply impartially and without fear, favour or prejudice. 

5. JURISDICTION OF CRIMINAL COURTS:











Preparatory examinations: s 125 MCA:





- Conducted in a MC within whose area of jurisdiction the offence committed. 


- DPP may if expedient (no of accused | disturbance of public order) direct that preparatory examination be held in another court within the area of his jurisdiction.























3. 	Jurisdiction in respect of offences committed on SA territory:





SCA:


- Jurisdiction to hear appeal against judgment of HC in SA.





Provincial Divisions of the HC:


- Original jurisdiction i.r.o. offences within their respective area as defined in SCA. 


- This rule extended in;


* Hull: Division of HC has jurisdiction to put into effect a suspended sentence imposed by another division or MC.


* Legislature → i.r.o. specific offences → jurisdiction → deemed to have been committed in any place where the accused happens to be. 


* Fairfield: If Act creates offence & confers jurisdiction of lower court → the jurisdiction of a high court is not ousted (unless expressly provided for in Act).


* S111 CPA → NDPP order a trial in a court within the area of a DPP although offence committed in area of another director. 





Local Divisions of the HC:


- Jurisdiction includes magisterial districts. 


- Provincial Div has concurrent jurisdiction over Local Divisions jurisdiction → offence instituted in Local or Provincial Div. 


- Judge-President of Provincial Div may Government Gazette divide area of that Provincial Division into circuit districts. 


- Circuit courts: Circuit local divisions must sit at least twice yearly. 





Regional Courts & District Courts:


- Must distinguish between summary trial | preparatory examination. 


* Summary: MC → judges →guilty | not guilty.


* Preparatory examination → hearing → not judge → hears evidence which is sent to DPP → decide to institute prosecution or not. ↓





Summary Trial: S90 MCA: 


- District & regional court → jurisdiction to hear trials persons offence


committed within district | regional division (consisting of no. of districts). 


1) Any person charged with offence where committed – 


	a) Within 4km beyond boundary of D/R 


	b) Vessel | vehicle on journey performed w/i 4km from boundary of D/R.


	c) Vessel | vehicle on journey on river w/i Republic w/i D/R or w/i 4km. 


	d) Vessel | voyage w/i territorial waters of Republic adjoining D/R.


	e) Begun | completed w/i D/R as though committed w/i D/R. 


- 4km rule: May be tried in area for offence committed in another province but w/i 4km beyond boundary if offence under common law | statutory law in both provinces. 


- Cannot apply rule where statutory provision is similar or not applicable. 


- Baba: Held couldn’t be tried in KMBLY (erstwhile Cape Province) of resisting police contrary to provision of Cape Act, where took place in Free State, 2 miles beyond boundary of KMBLY. The fact there was a similar Act operative was not an issue. 


- 4km rule not applicable to foreign state. 


2) Where uncertain offence committed → tried in any of those jurisdictions. 


3) Tried in any D/R where act | omission is an element of the offence. 


4) Theft | receiving stole property → any D/R where property was | is.


5) Kidnapping | abduction → any D/R where is | conveyed | concealed. 


6) MC not deprived of special statutory provision conveyed i.r.o. offence committed beyond D/R.


7) Accused offences various D in region of DPP → may direct proceedings in MC jurisdiction as though offence committed in that jurisdiction. 


8) Accused → upon written order DPP → any D/R for which that director holds office. 


9) Person wrongly charged → fails to object timeously → such court will acquire jurisdiction to try him. 


10) Aviation Act → Aircraft → offence deemed to have been committed any place the accused may be.


11) S 111 CPA: DPP unlimited discretion → order trial takes place in area of another DPP.
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4. 	Jurisdiction in respect of offences committed outside South Africa: 





- Court of Republic jurisdiction → offences committed on SA territory only. 


- Exceptions:


1) High treason: nature → committed on foreign territory → SA citizen, war time, resident in enemy country & joins enemy army.


2)  SA court will have jurisdiction to hear theft (continuing offence) committed in foreign state → accused regarded as continuing to appropriate stole object with necessary intention in Republic.


3)  Ships: distinguish on SA ships & SA citizens on other ships | offences within territorial waters of Republic. 


	Territorial waters international law and part of the state. 


4)  Aircraft: distinguish SA craft wherever it is | offence (highjacking) outside Republic on craft other than SA: required: 1. Craft land in Rep. 2. Principle place of residence | business is Rep. 3. Offender be present in Rep. 


5)  Offences on territory subsequently annexed by Rep. 


6)  SA citizens in Antarctica justiciable in SA, deemed magisterial district of CPT. 


7)  Statutory provisions securing jurisdiction of our courts: Electronic Communications Act → offence in terms of this Act committed elsewhere by SA citizen → Rep. courts will have jurisdiction. 


8) Embassies regarded as part of the territory → fallen into disrepute → malpractice → harbouring of criminals. 


9)  Immunity of a diplomatic agent of the receiving state does not exempt him from the jurisdiction of the sending state. – Domicile sending state. 








6. 	To pronounce on the validity of laws | conduct of the President:





S 110 MCA:


- No court shall be competent on ground law | conduct invalid on any ground → court will decide matter on assumption that such law or conduct is valid. 


- The party alleging must adduce evidence regarding the invalidity. 


- When accused pleads not guilty in lower court & defence based on invalidity of provincial ordinance | proclamation → accused must be committed for summary trial before a superior court having jurisdiction. 








5. 	Jurisdiction with regard to sentencing:





- CPA: rules regard to offences & circumstances sentences may | not be imposed. 


- Acts: min | Max sentences for certain offences.


- Case law: guidelines courts using discretion in sentencing. 





The HC:


- SCA only impose sentence as court of first instance where in contempt in facie curiae. 


- If SCA | Prov Div | WLD after hearing an appeal → changes conviction to another offence | confirm conviction but change sentence: limited to impose sentence that by law may have been imposed by the court a quo.                                      


- SCA | Provincial | Local Divisions:


	* imprisonment incl. life.


	* periodical imprisonment. 


	* declaration habitual criminal.


	* committal to treatment centre.


	* fine.


	* correctional supervision.


* imprisonment from which person may be placed under correctional supervision. 





Regional Courts:


- May impose following and no other:


	* imprisonment not exceeding 15yrs.


	* periodical imprisonment.


	* declaration habitual criminal.


	* committal to treatment centre.


* fine not exceeding amount determined by Minister Gazette R300 000.


* correctional supervision.


* imprisonment from which person may be placed under correctional supervision. 





District Courts:


- May impose following and no other:


* imprisonment not exceeding 3yrs. (if Act conferred special jurisdiction on MC may impose such sentences). 


	* periodical imprisonment.


	* committal to treatment centre.


* fine not exceeding amount determined by Minister Gazette R60 000.


* correctional supervision.


* imprisonment from which person may be placed under correctional supervision. 





















































3. SUPERIOR COURTS


CPA:  (Provincial | Local Division of the HC) Not including SCA


Constitution:  (CC, SCA & HC, HC of appeal est. by Act of Parliament).





3.1 THE SUPREME COURT OF APPEAL: (Seat in Bloem) 


Consists of: 


President					May decide appeals in any matter.	


Deputy President					Highest court of appeal except in constitutional matters. 	


5 appeal judges | acting appeal judges		


(Matter must be heard by at least 3)	





3.2 THE HIGH COURT: (6 x Provincial | 3 x Local | Erstwhile independent states) 


3.2.1 Provincial divisions of the HC:			3.2.2 Local divisions of the HC:


1) Cape of Good Hope Provincial Division (CPT)		1) Witwatersrand Local Division (JHB)


2) Eastern Cape Provincial Division (Grahamstown)		2) Durban and Coast Local Division (DBN)


3) Northern Cape Provincial Division (KBLY)		3) South Eastern Cape Local Division (PE)


4) Natal Provincial Division (Pietermaritzburg)


5) Orange Free State Provincial Division (Bloem)


6) Transvaal Provincial Division (PTA) 





3.2.3 HC of erstwhile independent states:


1) Bophuthatswana High Court (Mmabatho)


2) Ciskei High Court (Bisho)


3) Transei High Court (Umtata)


4) Venda High Court (Thohoyandou) 


						 











			











2. 	Jurisdiction in respect of offences:





SCA:


- Court of appeal only except in cases of contempt in facie curiae→ power to summarily impose a sentence. 





Provincial & Local Divisions of the High Court:


- Original jurisdiction in respect of all offences. 





District Court:


- Jurisdiction to try small crimes except treason, murder and rape. 


- May try some serious offences against the state. 





Regional Court:


- All crimes except treason.


- May try murder, rape.  











1. 	Appellate jurisdiction:





SCA:


- Jurisdiction to hear appeal from any decision of HC.


- Guilty may not automatically appeal to SCA  → Must first seek leave from the HC.


- Powers i.t.o Section 333 → 


	Whenever the Minister of Justice has any doubt to correctness of decision by HC in criminal case on question of law | where decision is given on question of law is in conflict with another division of HC → may submit decision to SCA to determine future guidance of all courts. 


	Previous decisions are not reversed → Executive may clemency to convicted where it appears conviction was not justifiable. 


- R v Bolon: Minister referred to SCA question of what degree of proof is required when statute states the onus is on the accused.  SCA held the onus to be same as civil trial (a balance of probabilities). 





Provincial Divisions of the HC:


- Appeal & review jurisdiction. 


- When sitting as a full court (3 judges) has appellate jurisdiction to hear an appeal in a criminal case decided by single judge is the question of law | fact do not require SCA attention. 





Local Divisions of the HC:


- Witwatersrand Local Division has same appellate jurisdiction as provincial division. 


- No appellate jurisdiction for others. 




















4. THE LOWER COURTS:


Any court est. under The Magistrates Court Act


 


MAGISTRATES COURTS:						REGIONAL COURTS:


- Ordinary jurisdiction


- Instituted for a district. (District court)





PERIODICAL COURTS:


- Magistrates courts which sit at regular intervals other than fixed district court. 


- Jurisdiction same as district court, limitations – territorial jurisdiction. 


			














2. THE CONSTITUTIONAL COURT (seat in Jhb)


Consists of: 


Chief Justice					Highest court in constitutional matters.  	


Deputy Chief Justice				Hears appeals in constitutional matters.		


9 other judges. 					May decide only constitutional matters.


(Matter must be heard by at least 8)			Makes final decision whether a matter is constitutional.


						Confirm order of invalidity made SCA | HC. 


Only CC may decide on;


- Disputes between organs of state in the national | provincial sphere re: the constitutional status, powers or functions of those organs of state. 


- The constitutionality of any parliamentary of provincial Bill | amendment to the Constitution.


- Question whether Parliament | President has failed to fulfil a constitutional obligation. 





			





























