STUDY UNIT 11:




        PRE-TRIAL EXAMINATIONS:
1. INTRODUCTION:


2. PLEA IN MC ON CHARGE JUSTICIABLE IN REGIONAL COURT:


3. PLEA IN MC ON CHARGE JUSTICIABLE IN HC:




4. PREPARATORY EXAMINATIONS:






























































































































Powers of DPP after conclusion of p/e:





- May arraign accused for sentence | trial | decline to prosecute. Must advise court on decision. 


1)	Where arraigned for sentence: magistrate must advise accused of decision: if held in court concerned → dispose of the case on the charge on which the accused is arraigned or → in another court → adjourn case for sentence. 


2)	Where accused is arraigned for trial – advised by court and if another court → committed for trial → case dealt with as a summary trial. 


3)	Where declines to prosecute → magistrate must have accused released from custody if not in custody – advise in writing. No criminal proceedings may again be brought in respect of the charge in question. For practical purposes be equated to an acquittal. 


























- Investigation completed – steps to secure presence of accused at trial – charges formulated – trial commence. 


- If decision taken to charge accused in regional court or indict before HC → certain procedures before trials starts: accused must be brought before MC – required to plead to the charge / a preparatory examination be held. 


- Summary trial: where no preparatory examination is held. 


- s 75(1)(c): DPP / person authorised by him may designate any court having jurisdiction as the forum for a summary trial. (May / may not be same court where accused appeared for the first time). 


- When accused in custody → must first be brought before a lower court even thought court may not have jurisdiction to try him. At the prosecutors request accused then referred for summary trial to court with jurisdiction → may be regional / superior court. 


- s 75 subject to ss 119, 112A, 123: which in effect means before a summary trial commences in a superior court – DPP may order a preparatory examination be held / the accused be required to plead in a MC to the charge (although that court does not have jurisdiction to try offence / impose what DPP deems appropriate punishment) – s 119


- Similarly before the start of a summary trial in a regional court → P may require accused to plead to charge before MC (although that court does not have jurisdiction to try offence / impose what DPP deems appropriate punishment) – s 122A. 




















- When accused appears in MC & alleged offence may be tried in RC but not by MC / where P informs the court he is of the opinion offence of such nature it merits punishment in excess of MC jurisdiction but not RC jurisdiction → P may put charge & any other to the accused who shall be required by the magistrate to plead to it – s 122A.


- If pleads not guilty → magistrate may question him i.t.o s 115 and therefore commit him for summary trial to RC. 


- On guilty plea → accused questioned i.t.o s 112 and if magistrate satisfied he is guilty → refer to RC for sentencing. If he is not satisfied → will enter plea of not guilty and submit accused for summary trial to RC. 


- Pleas are recorded i.t.o. s 122A differ from pleas of ‘guilty’ / ‘not guilty’ i.t.o s 106 (in that the accused is not entitled to demand that he be convicted or acquitted).  s 112A plea proceedings cannot be regarded as the commencement of or part of the subsequent trial. (A plea of autrefois acquit/convict can therefore not be sustained). The accused must be asked to plead afresh at the subsequent trial irrespective of what was pleaded at MC: Lube.


- Where charge temporarily withdrawn after accused pleaded i.t.o s 112A – is later reinstated, the accused must not be asked to plead again the district court on the same charge, but be summarily referred to correct court for trial i.t.o s 75. (If asked to plead in DC again = irregularity: Lethopa.























2. When a preparatory examination is held:





- Previously had to precede every superior court trial → under s 152 DPP given discretion to decide whether summary trial held w/o preceding p/e only if of opinion intimidation of witnesses or interests of public safety.


- s 123 regulates current position: if DPP of opinion that more effective in admin of justice, he may decide to order p/e before accused is tried in SC or other court having jurisdiction. He may take this decision at the following stages;


1) Following s 119 procedure in which accused pleaded guilty if DPP in doubt re: guilt or facts do not appear from record;


2) Following s 119 procedure where accused pleaded not guilty, s 122 and 123 or;


3) At any stage before conviction during trial in MC / RC → trial will be converted into p/e.





- DPP will institute p/e if of the opinion – 


1) crime too serious to be tried in lower court – may refer case to HC on even more serious charge. 


2) that there is a fatal deficiency in State’s case after closure of State’s case & at end of trial and it might be remedied by converting into p/e.





- The records form part of p/e. The p/e proceeds on charge to which accused has pleaded, however evidence may be led which related to further crimes other than the one to which he pleaded. 


- Accused pleads to charges after all State’s evidence led – he may object or plead mental illness. 














1. What is a preparatory examination:





- Criminal proceeding – not a trial as final decision rests with DPP. 


- Examination held before a magistrate to determine whether evidence presented justifies a trial. 


- Accused not on trial – not requested to plead at commencement of proceedings but at conclusion after all evidence to the charge has been led. 


- Magistrate asks accused to plead to charge – does not make finding of guilty / not.


- If trial instituted after  p/e becomes separate proceeding as p/e terminated when committed for trial.


- Purpose to enable DPP to determine whether prosecution has case & if should be prosecuted by SC or another court. 


- Is DPP’s discretion to arraign accused for sentence where he has pleaded guilty / for trial if pleaded not guilty.


- If magistrate discharges accused and end of p/e – does not have effect of acquittal. If magistrate informs accused that DPP decided not to prosecute → he may if charge with same crime again – plead acquitted (autrefois acquit).























- Referred to as ‘ curtailed preparatory examination’ ‘mini-preparatory examination’.


- Purpose to ease workload of HC & DPP. 


- Sifting process whereby p/e or a superior court trial may be eliminated in certain cases where on account of cooperation of accused at early state, charge proves to be of less serious nature than initially thought. 


- When accused appears in MC & offence may be tried by superior court only, or serious nature meriting punishment in excess of jurisdiction – P may on instructions of DPP put charge to accused in MC. MC doesn’t determine charge. Proceedings only serve as aid for DPP in determining the charge & i.t.o. s 112 decision regarding the prosecution rests with him. Magistrate direct accused to plead to charge – s 119. Proceedings commence by lodging the charge-sheet with the clerk of the court – s 120 & 76.


- Where accused pleads guilty → magistrate questions him to ascertain whether he admits allegations in charge. If satisfied – stops the proceedings pending decision of DPP → who may decide to arraign accused for sentence before superior court or other court having jurisdiction. If magistrate not satisfied the accused admits the allegations in charge sheet must record & enter plea of not guilty and deal with matter i.t.o. s 122.





 Magistrate must advise accused of decision of DPP. →→























- If decision is that accused be arraigned for sentence – 


1)	 in MC → the court must dispose of the case & proceedings continue as though no interruption occurred. 


2)	in RC/SC → magistrate must adjourn case for sentence by such court. That court may convict of accused’s plea of guilty & impose sentence. 


	Nothing prevents P / accused from presenting evidence on any aspect of the charge / the court questioning accused for purposes of determining sentence. 


	If accused satisfies court guilty plea was incorrectly recorded / if court not satisfied accused is guilty / has no valid defence to the charge → it records plea of not guilty and proceeds with trial as if it is a summary trial. 





- Where accused pleads not guilty – court must act i.t.o s 115:  magistrate asks accused whether he wishes to make statement indicating basis for his defence. Where accused does not make statement / does but not clear to what extent he denies or admits allegation → court question him to establish what he disputes. Must enquire from accused whether allegations to which are not in issue by plea of not guilty may be recorded as admissions. When s 115 complied with → magistrate must stop proceedings and adjourn case pending decision of DPP:





1)	May arraign accused on any charge at a summary trial before a superior court or court having jurisdiction.


2)	Institute a preparatory examination against the accused. 





- DPP advises magistrate of decision → court notifies accused. 


- If accused to be arraigned in MC where proceedings were adjourned → court must proceed from the stage as if no adjournment took place. 


- If accused arraigned on charge different to which he pleaded → he must plead to that charge.


- If DPP decides accused by arraigned in RC or superior court → magistrate must after notifying accused, commit accused for summary trial to such court. 





























