STUDY UNIT 1:



 



              INTRODUCTION:
1. INTRODUCTION:

- Three main purposes of criminal procedure;

 
1) 
Must provide a process that vindicates substantive criminal law goals. 

Procedural mechanisms must determine guilty reliably, authoritatively promoting sentencing objectives. 


2)
Must provide a dispute resolution mechanism.


3)
Can perform a legitimation function by resolving state-citizen disputes. 

- The Bill of Rights and the Constitution form a dominant source of criminal procedure.


2. CRIME CONTROL AND DUE PROCESS:




3. CONSTITUTIONAL CRIMINAL PROCEDURE:





4. ACCUSATORIAL AND INQUISITORIAL PROCEDURES:



5. SOURCES OF SOUTH AFRICAN CRIMINAL LAW:



6. REMEDIES:



35 Arrested, detained and accused persons
(1) Everyone who is arrested for allegedly committing an offence has the right-

(a) to remain silent;

(b) to be informed promptly-

(i) of the right to remain silent; and

(ii) of the consequences of not remaining silent;

(c) not to be compelled to make any confession or admission that could be used in evidence against that person;

(d) to be brought before a court as soon as reasonably possible, but not later than-

(i) 48 hours after the arrest; or

(ii) the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside ordinary court  hours or on a day which is not an ordinary court day;

(e) at the first court appearance after being arrested, to be charged or to be informed of the reason for the detention to continue, or to be released; and

(f) to be released from detention if the interests of justice permit, subject to reasonable conditions.

(2) Everyone who is detained, including every sentenced prisoner, has the right-

(a) to be informed promptly of the reason for being detained;

(b) to choose, and to consult with, a legal practitioner, and to be informed of this right promptly;

(c) to have a legal practitioner assigned to the detained person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly;

(d) to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to be released;

(e) to conditions of detention that are consistent with human dignity, including at least exercise and the provision, at state expense, of adequate accommodation, nutrition, reading material and medical treatment; and

(f) to communicate with, and be visited by, that person's-

(i) spouse or partner;

(ii) next of kin;

(iii) chosen religious counsellor; and

(iv) chosen medical practitioner.

(3) Every accused person has a right to a fair trial, which includes the right -
(a) to be informed of the charge with sufficient detail to answer it;

(b) to have adequate time and facilities to prepare a defence;

(c) to a public trial before an ordinary court;

(d) to have their trial begin and conclude without unreasonable delay;

(e) to be present when being tried;

(f) to choose, and be represented by, a legal practitioner, and to be informed of this right promptly;

(g) to have a legal practitioner assigned to the accused person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly;

(h) to be presumed innocent, to remain silent, and not to testify during the proceedings;

(i) to adduce and challenge evidence;

(j) not to be compelled to give self-incriminating evidence;

(k) to be tried in a language that the accused person understands or, if that is not practicable, to have the proceedings interpreted in that language;

(l) not to be convicted for an act or omission that was not an offence under either national or international law at the time it was committed or omitted;

(m) not to be tried for an offence in respect of an act or omission for which that person has previously been either acquitted or convicted;

(n) to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the offence has been changed between the time that the offence was committed and the time of sentencing; and

(o) of appeal to, or review by, a higher court.

(4) Whenever this section requires information to be given to a person, that information must be given in a language that the person understands.
(5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice.

5. Mandamus:





- The reverse of an interdict – a positive order that a functionary perform their duty.


- e.g. Furnish an accused with proper particulars relating to the charges. 





 





4. 	The interdict:





- An order of court whereby a person is prohibited from acting a certain way.  


- May be obtained where harm has not occurred but is threatening. 


- May be employed during criminal proceedings to obtain relief for e.g. detainees. 








1. 	Introduction:





- Principle of justiciability: Constitution and Bill of Rights to be interpreted authoritatively. 


- Constitutional interpretation. 


- Bill of Rights: Criminal procedural provisions usually vertical operation. 


- Usually stated negatively: i.e. limitations on state powers. 








2. 	Contents of the Bill of Rights: Chap 2 of Constitution:





Section 7:


- Cornerstone of democracy.


- Limitations.


- State must respect, protect, promote and fulfill the rights in BoR. (+ve duty on the state). 





Section 8:


- Application: vertical | horizontal.





Sections 9-35:


- Fundamental rights: equality, rights of arrested | accused persons…





Section 36:


- Limitation clause: scope of rights and how they may be limited. 


- To the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 





Section 37:


- State of emergency – Table of Non-Derogable Rights. Right to human dignity and life may never be abolished. 





Section 38:


- Lists those who have locus standi  - anyone acting in their own interest…





Section 39: 


- Interpretation: court must promote the values that underlie an open…


- Must consider international law.


- May consider foreign law. 








5. 	The position of the victim in the criminal process:





- Role of the victim confined to that of the ordinary witness concerning the question of guilt | innocence | sentencing. 


- View that system is offender-orientated – lacks victim support strategies. Where strategies are available – inadequate. 





Victim participation:


- Certain statutory provisions promoting victim participation in the criminal process. (Rights to make representations with regard to convicted person’s placement on parole. - Institution of private prosecution. 





Victim protection:


- Statutory provisions aimed at protecting the victim. 


- e.g. Where accused is arraigned for a summary trial in HC – the indictment must be accompanied by names & addresses of prosecution witnesses – provided the DPP is of the opinion witness may be intimidated – then name withheld. - e.g. Court may direct witness to testify in private |circuit television if there is a likelihood the witness may be harmed





- Witness Protection Act - Prosecution Directives issued by NDPP instruct prosecutors as follows:


1. Prosecutors must consider the safety of witnesses. 2. Voluntary witness protection. 3. Witness who has reason to believe safety is threatened to report to prosecutor who shall assist with application for protection. 4. If prosecutor believes safety is threatened, may with consent of witness make application for protection.  5. Witness opposed to protection – application for detention brought by DDP before a judge in chambers.  6. If safety threatened – prosecutor must bring application for closed circuit tv testimony.  7. Request for defence access to dockets should be opposed where witnesses may be intimidated or tampered with should identity be known.  8. HC prosecutors must endeavour  to protect identity of witnesses is of the opinion threatened should identity become known. 9. Act provides for in camera proceedings, and the prohibition of publication of certain information. 





1. 	Introduction:





- Apart from new protective measure that may be developed under the BoR, the rights of the suspect are maintained and state official encouraged to conform to the principle of legality by sanctions ranging from informal social sanctions to formal legal sanctions. 


- e.g. 


- Civil action for damages – grounds of wrongful arrest, detention, physical injury etc. 


- Criminal sanctions – ground of assault.





No’s 1-7 remedies for infractions or threatened infractions of fundamental rights. 








3. 	Legislation:





- e.g. Magistrates Court Act, Supreme Court Act, National Prosecuting Authority Act, Legal Aid Act, Extradition Act, South African Police Service Act, Criminal Law Amendment Act etc.  

















2. 	The Criminal Procedure Act 51:





- Sometimes referred to as the Criminal Procedure Code. 








3. 	Inquisitorial Procedure:





- e.g. France


- Judge master of proceedings (dominus litis) – he actively conduct | controls the search for the truth by dominating the questions of witnesses | accused. 


- After arrest: accused questioned by judge not police. 





1. 	Constitutional provisions:





-  Apart from constitutional rights that can be applied directly, criminal justice is administered in terms of statutory and common law rules. 


- The standards set by the BoR serve then as a safety net and an interpretive norm. 





4. 	Common-law rules and case law:





- Common law rule applied to recusal in criminal proceedings. (Legislation is silent on recusal).


- Decided case where common law, constitutional and legislative provisions were interpreted. 


- Doctrine of precedent. 





1. 	History of South African Criminal Procedure:





- Roman-Dutch law & English law


- Essential difference between accusatorial and inquisitorial models lies in the functions of the parties. (The judicial officer, prosecution & defence). 





- SA criminal procedure has been accusatorial but in certain instances a judge may | must call witnesses of his own. 


- The procedure of questioning under  s 115 has inquisitorial elements (questioning pursuant to a plea of guilty) & s 112 (plea of not guilty). Conversely accused may be found guilty on plea of guilty which is a strong accusatorial element (usually minor offences).





- Modern Western European systems = due process inquisitorial systems. 


- Germany: similar SA.





- Not all accusatorial systems are due process models. 


- SA past: possible for a person to be detained indefinitely incommunicado, w/o access to a lawyer | courts. Illegally obtained evidence was admissible. 








2. 	Accusatorial Procedure:





- e.g. Anglo-American systems.


- Judge is in the role of detached umpire – who should not enter the argument between the prosecution | defence for fear of becoming partial . 


- Police primary investigative force passing evidence to prosecutor in dossier who then becomes the dominus litis.


- Trial is in the form of a contest between two theoretically equal parties.























4. 	Models based on conceptions of victim’s rights:





Punitive Model of Victim’s Rights: “Roach”


- Affirms the retributive importance of punishment and need for the rights of the victim to be considered along with the rights of the accused. 


- Focuses all energy on criminal justice and administration of punishment. 





Non-Punitive Model of Victim’s Rights: “Roach”


- Attempts to minimize the pain of victimization and punishment by stressing crime prevention and restorative justice. 


- Focus branches out into social development and integration. 





- Both models focus on crime control and victim rights. 


- Models provide new ground for countering due process challenges by the defence. 





3. 	Due Process & the need to limit state power:





- Argued due process neglects the rights of victims and fails to bring guilty to justice = two wrongs don’t make a right.


- Does not suspend the rule of law.


- Due process doesn’t ignore victim’s rights, but merely seeks to ensure that through the vindication of those rights, further injustices are not triggered.


- Limits must be placed on fact finding even if they would result in the truth – strip search suspect, illegal search, torture. 


- Due process demands practical limitations on state power. 


- All subject to the Constitution. 





3. 	Section 35 of the Constitution: 





- NB for criminal procedure. 


- See appendix in text book.


- The right to a fair trial court held embraces more than what is contained in the list of specific rights in section 35(3). 





5. 	The right to silence (including the privilege against self incrimination):





- Accused can never be forced to testify: the right to a passive defence. 


- Constitution guarantees the right of every arrestee to remain silent & not be compelled to make a confession or admission which could be used in evidence against him. As well as the right to remain silent & not to testify during the proceedings. 


- The root of this: The subject is a full legal subject and not merely an object of enquiry. 


- Position as full legal subject: Can’t be tried if he is mentally unable to understand enough to participate & communicate. 


- Many of the rights of accused persons can be traced to 1) The presumption of innocence 2) The status of the accused as a legal subject. 


- May cause the conviction where the state has made a prima facie case – the accused has remained silent, defence has not raised doubt as to the state’s witnesses etc. The prima facie case then hardens as the defence did not ‘disturb’ the states case. 





 





4. 	The presumption of innocence:





The presumption of innocence & legal guilt:


- Until properly convicted – compliance with the rules of evidence & criminal procedure. 


- Conviction objective pronouncement been proved guilty in accordance with the principle of legality. 


- Rule of law: Rechtstaat. 





The presumption of innocence as a statement of the prosecution’s burden of proof:


- Prosecution to prove every element of the crime. If a single element is not proved beyond a reasonable doubt: the accused cannot be convicted. 





The presumption of innocence and the nature of the alleged crime:


- Neither the prevalence | offensiveness can disrupt the presumption of innocence. 


- Not convicting an innocent person far outweighs the public interest of brining perpetrators to justice. 















































2. 	The internal tensions:





Assumption that rules apply to criminals only


- The system must allow - innocent may get draw in. Especially in pre-trial investigative stage. 





Innocent liberty must not be scarified:


- In order to increase the efficiency of crime control. 


- Alternatively may run the risk of acquitting guilty.





Powers cant be absolute:


- For the state or the individual would result in tyranny | suffering. 





Regulate state power negatively and positively:


- Rules authorising the police and limiting their power. 





Conflict between victim and accused rights:


- Striking a balance. 





Evidence obtained by breach of fundamental right:


�- Should a court make evidence admissible in the pursuit of factual guilt – message to state that unlawful conduct is acceptable. 





S v Naidoo 1998: Police obtained incriminating evidence in the breach of constitutional right to privacy- evidence excluded – acquittal (biggest robbery)








1. 	The need to balance values:





- Criminal procedure: seeks to balance certain fundamental values. 


- Need to strike a balance between the interest of society in effective law enforcement and the interest of society in the protection of rights and freedoms of arrested | suspected | charged etc.  





Crime Control Model:”Packer”


- Repression of criminal conduct most NB function.





Due Process Model:”Packer”


- Acknowledges the NB of crime control but primary function not just to secure conviction & sentence but ensure results are achieved that duly and properly acknowledges the rights of the individual at every state of the criminal process. 


- Bill of Rights demands due process.








2.	Double functional nature of some rules:





- Criminal procedure rules also operate as grounds of  justification in substantive law (i.e. substantive criminal law & private law). 


- e.g. Police officer searches suspect i.t.o criminal law and infringes suspects right to privacy i.t.o substantive law: the suspect can not charge the police officer. If the search was not legal: The criminal procedure consequence will be evidence obtained not admissible. The substantive consequence may be criminal charge on the police officer as well as action for damages. 





- Substantive law rules also operate as grounds of justification in criminal procedural law.


- e.g. Police officer lawfully arrests & the suspect attacks, the officer may rely on self defence. 

















1. 	Distinction between substantive & adjectival    (formal) law:





Substantive law: 


- Legal rules determining the rights and duties of individuals and the state. Private and public law. 


	Substantive criminal law determines the prerequisites for criminal liability, prescribes elements of specific crimes & attaches sanctions etc. 





Adjectival law: 


- Measures used to enforce the rules of substantive law. Rules of criminal procedure, law of evidence ensures criminal law is not static. 





- Criminal procedural rules do not | cannot operate in isolation from common law and constitutional rights. 











2. 	The writ of habeas corpus (interdictum de libero homine exhibendo):





- Remedy to obtain judicial review of police action – protecting the subject against unlawful deprivation of his liberty. 


- Court asked for order that the respondent product the detainee before the court at a certain date. 


- Order coupled with a rule nisi that the respondent must show reason why the detainee should not be released. 


- Prima facie reasons for believing the detention is wrongful must be adduced. 


- The application heard by single judge in civil court & preference on roll. 


- Application may be made ex parte. 


- The return date is set as early as possible may be same day. 


 





3. 	A civil action for damages:





- For e.g. wrongful arrest. 


- A delictual liability which may arise in the course of the criminal process. 








6. The exclusionary rule:





- Recognised in s 35 of the Constitution.


- Exclusion is not automatic but contingent on a finding that admission would be unfair to the administration of justice. 


- Courts have guided discretion to exclude or admit.


- Aims to deter unlawful police conduct in the pre-trial process by rendering illegally obtained evidence inadmissible. 


- Remedy as a means of maintaining the principle of legality. 


- Exclusionary rule must be understood I the light of the concept of legal guilt. 








7. Informal remedies:





- To resist unlawful arrest | escape from unlawful custody, however may be risky.





 





8. Constitutional mechanisms:





- Mechanisms for maintenance of human rights contained in the Constitution. 


- State institutions supporting constitutional democracy. (Public Protector, HRC)


- Great importance are the many private non-governmental organizations. 





 








