CMP2016 – Discussion class: 6 Mar 2010 (Sunnyside Campus, Pta)

A: Format of exam paper:
Section A:  8 x MCQ’s – 4 statements each & 5 options each = 16 marks (similar layout to assign #1)
Section B: 4 longer type discussion questions totalling 84 marks. 
Each question has sub-questions and there is a choice within each question – see that you complete all questions except where you have made a choice. Note that some of these questions are not direct and entail factual issues on which you have to comment. Select the issues and answer all issues if there are a number. There might be more than one correct answer – supply both arguments depending on time. State case law and indicate the appropriate sections – you will earn credit for it and it separate the ordinary student from the distinction-type student!
The paper is a fill-out type and has to be handed in after the 2 hours. Note that you don’t 
waste too much time with the MCQ’s.  Practise on the assignment questions to know your speed. 
Divide your time accordingly otherwise you will not complete the paper!!!
B: What to study?

Study everything in the textbook as prescribed- if you leave out something it might be part of the MQQ. 

Do the activities in the study guide – Read through the stydy guide it might be part of a factual question.
C: Here are some of the typical examination questions:
1. Section 179 of the Constitution contains important principles pertaining to public prosecutions. Discuss these principles.    (7)
2. Discuss the formal and informal ways in which the Director of Public Prosecutions can direct and control the decisions of public prosecutors in his or her jurisdiction.  (8) 
3. It is a basic principle of the law of criminal procedure in every civilised community that the trial of an accused must take place in his presence and that the verdict of the court and the sentence it imposes, must be announced in his presence. Discuss the exceptions to this rule.  (10)
4. Discuss the risks and factors which a court in terms of section 60 (4) of the Criminal Procedure Act must consider in determining a bail application.  (15)
5. Write short notes on the duty to inform the accused of his or her right to legal representation during the trial.  (6)
6. In terms of section 40 of the Criminal Procedure Act 51 of 1977 a peace officer may, without a warrant,  arrest certain persons.  (10)
7. Extradition agreements or treaties usually have certain corresponding principles. Name these principles.  (5) 
8. Here is a  factual question and solution: 

A, B and C are all part of a gang who call themselves “the tigers of houtbay”. Part of their gang related activities involves breaking into shops after business hours and stealing various items to again sell it on flea markets for a profit. They also deal in drugs but do not have much experience in dealing. One evening they reach mutual consensus to rob the woolworths store in a well-known shopping mall in cape town. The agreement is to the effect that a and b will break into the shop while c stands guard outside. X, a police official walks by the woolworths store and sees the doors of the shop are slightly open eventhough the shop has already closed and the lights are off. He decides to enter the shop and sees A and B putting items into a bag. X screams at A and B to immediately cease their activity and that he is arresting them and X consequently handcuffs them. As they are about to exit the shop,C, who had in the meanwhile retired to the cloakroom , sees A and B were arrested and he sees X and starts running. X shouts at C to stop, but C continues to run. Accordingly X fires a shot that fatally hits C in the back.

With the abovementioned facts in mind, answer the following questions.

1.Discuss whether X acted lawfully or not in arresting A and B?

2.Would your answer in question 1 above have been different had x not been a police official? Discuss.

3. Was X’s action in respect of C reasonable? Discuss.

SUGGESTED ANSWERS

1)Arrest without a warrant

In terms of s 40 every peace officer may, without a warrant, arrest: 

(1)
Any person who commits or attempts to commit any offence in his 

(2)
Any person whom he reasonably suspects of having committed an offence referred to in the First Schedule, other than the offence of escaping from lawful custody.

(3)
Any person who has escaped or who attempts to escape from lawful custody. 

(4)
Any person who has in his possession any housebreaking implement or carbreaking implement

(5)
Any person who is found in possession of anything which the peace officer reasonably suspects to be stolen property or property dishonestly obtained, and whom the peace officer reasonably suspects of having committed an offence with respect to such thing.

(6)
Any person who is found at any place at night in circumstances which afford reasonable grounds for believing that such person has committed or is about to commit an offence. 

(7)
Any person who is reasonably suspected of being or having been in unlawful possession of stock or produce as defined in any law relating to the theft of stock or produce.

(8)
Any person who is reasonably suspected of committing or of having committed an offence under any law governing the making, supply, possession or conveyance of intoxicating liquor or of dependence-producing drugs or the possession or disposal of arms or ammunition.

(9)
Any person found in a gambling house or at a gambling table in contravention of any law relating to the prevention or suppression of gambling or games of chance.

(10) Any person who obstructs him in the execution of his duty.

(11) Any person who has been concerned in or against whom a reasonable complaint has been made or credible information has been received or a reasonable suspicion exists that he has been concerned in any act committed outside the Republic which, if committed in the Republic, would have been punishable as an offence, and for which he is, under any law relating to extradition of fugitive offenders, liable to be arrested or detained in custody in the Republic. 

(12) Any person who is reasonably suspected of being a prohibited immigrant in the Republic in contravention of any law regulating entry into or residence in the Republic.

(13)Any person who is reasonably suspected of being a deserter from the South African National Defence Force.

(14)Any person who is reasonably suspected of having failed to observe any condition imposed in postponing the passing of sentence or in suspending the operation of any sentence. 

(15)Any person who is reasonably suspected of having failed to pay any fine or part thereof on the date fixed by order of court 

(16)Any person who fails to surrender himself in order that he may undergo periodic imprisonment when and where he is required to do so under an order of court or any law relating to prisons.

See chapter 7 page 103-105.

2) In terms of s 42 a private person may, without a warrant, arrest the following persons:

(1)
Any person who commits or attempts to commit in his presence or whom he reasonably suspects of having committed a First Schedule offence

 (2)
Any person whom he reasonably believes to have committed any offence and to be escaping from and to be hotly pursued by a person whom such private person reasonably believes to have authority to arrest that person for the offence;

(3)
Any person whom he is by any law authorised to arrest without warrant in respect of any offence specified in that law. 

(4)
Any person whom he sees engaged in an affray;

(5)
The owner, lawful occupier or person in charge of property on or in respect of which any person is found committing any offence, and any person authorised thereto by such owner, etc may without a warrant arrest the person so found.

See chapter 7 page 110-111.

3) The previous s 49 (2) of the Act justified, in certain limited circumstances, the killing of a suspect who resists an arrest or who flees. The requirements for justifiable homicide were the following: 

· The arrester or person assisting in the arrest must have been authorised to arrest the suspect;
· The arrester or person assisting must have had reasonable suspicion that the suspect had  committed a Schedule 1 offence; 
· The arrester or person assisting must have attempted to arrest the suspect; 
· The suspect must have been aware of the fact that the arrester or assistant  tried to arrest him/her; 
· The suspect must have resisted the arrest or have taken flight; 
· There must have been no other way in which the suspect's resistance or flight could have been overcome or prevented; 
· The amount of force used must have been proportional to the seriousness of the offence. 

In Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC), the Constitutional Court declared section 49 (2) inconsistent with the Constitution and accordingly invalid.  The reason for this was that section 49 (2) constituted a disproportion between the rights infringed (i.e. right to life) and the desired outcome (the purpose of arrest is to bring the accused before court), since it authorised the use of deadly force for any schedule 1 offence committed.

4) The fundamental principles decided on by the Constitutional Court and the Supreme  Court of Appeal in Walters and Govender respectively are still valid and these principles are reflected in the new amendments.  The principles laid down by the Constitutional Court in the Walters case are the following: 

· The purpose of arrest is to bring before court for trial persons suspected of having committed offences.  
· Arrest is not the only means of achieving this purpose, nor always the best.
· Arrest may never be used to punish a suspect. 
· Where arrest is called for, force may be used only where it is necessary in order to carry out the arrest. 
· Where force is necessary, only the least degree of force reasonably necessary to carry out the arrest may be used. 
· In deciding what degree of force is both reasonable and necessary, all the circumstances of the offence the suspect is suspected of having committed must be considered;  the force must be  proportional in all these circumstances must be taken into account, including the threat of violence the suspect poses to the arrester or others, and the nature and circumstances.

· Shooting a suspect solely in order to carry out an arrest is permitted in very limited only.
· Such shooting is not usually permitted unless the suspect poses a threat of violence to the arrester or others or is suspected on reasonable grounds of having committed a crime involving the infliction or threatened infliction of serious bodily harm and there are no other reasonable means of carrying out the arrest, whether at that time or later.
· These limitations in no way detract from the rights of an arrester attempting to carry out an arrest to kill a suspect in self-defence or in defence of any other person.

5)  The revised section 49 (2) of the Act stipulates that:

'If any arrester attempts to arrest a suspect and the suspect resists the attempt, or flees, or resists the attempt and flees, when it is clear that an attempt to arrest him or her is being made, and the suspect cannot be arrested without the use of force, the arrester may, in order to effect the arrest, use such force as may be reasonably necessary and  proportional in the circumstances to overcome the resistance or to prevent the suspect from fleeing: Provided that the arrester is justified in terms of this section in using deadly force that is intended or is likely to cause death or grievous bodily harm to a suspect, only if he or she believes on reasonable grounds that

· The force is immediately necessary for the purposes of protecting the arrester, any person lawfully assisting the arrester or any other person from imminent or future death or grievous bodily harm;
· There is a substantial risk that the suspect will cause imminent or future death or grievous bodily harm if the arrest is delayed; or
· The offence for which the arrest is sought is in progress and is of a forcible and serious nature and involves the use of life threatening violence or a strong likelihood that it will cause grievous bodily harm.’ 
6) The revised section 49 (2) no longer distinguishes between Schedule 1 and other offences.

In this case: in order for X to have acted lawfully and to claim the protection afforded by section 49 (2), X must meet the conditions of section 49 (2):

· X must attempt to arrest suspect C; 

· C must resist, flee or both; 

· C must realise that an attempt to arrest him is made by X; 

· It  must be impossible to arrest C without using force; 

· X may use force only if it is reasonable and proportional in the particular set of circumstances.

Conclusion:  

In applying this to X, X will not be afforded the protection of the amended section 49 because the shooting was disproportionate to the offence.  There was no immediate threat to life or bodily harm.  
D:  Notes per chapter:

Chapter 1 – 

· Distinction between Substantive law & Adjectival law – short Q’s

· Crime Control & Due Process – 2 basic models of CP

· Position of victim in CP – 10 marks NB!!

· Victim participation

· Victim protection

· S35

· S36  NB!!

· Presumption of Innocence NB!!

· Right to silence NB!!

· Distinguish between inquisitorial and accusatorial system – 5 marks NB!!
· Sources of SA Criminal Procedure – easy 6 marks.  Been asked in exam before.

· Remedies – easy 7 marks.  Pg 25 – 27 in textbook

Chapter 2 – 

· Criminal courts of RSA – MCQ’s

· Jurisdiction

· Appellate jurisdiction

· Iro offences

· Iro offences committed on SA terrotory/area – NB!!  Short Q’s

· Iro offences committed outside SA – NB!! 9/10 marks

· With regard to sentensing – NB!!  Previous exam Q – 13 marks

· To pronouce upon validity of laws or conduct of President

· Leave to appeal refused – accused may petition to ScA

· S333 of CPA

· Doubts of correctness

· Clash of decisions

· Provincial divisions of HC

· Regional courts

· District courts

· Self-explanatory – pg 29 in Study guide – NB!!!!!

Chapter 3 – 

· S179 of Constitution – NB! 7 marks

· NDPP – pg 48 in textbook
· Accountability to Parliament

· NDPP – pg 52 – 53 in textbook – NB!!  14 marks

· Principles – S179(6) – 7 marks

· Powers/Duties – pg 57 in textbook – NB

· Prosecutors/Prsecuting authority & judiciary – pg 58 – 60 – NB

· Extraordinary powers of DPP – pg 60 in textbook

· Control over local prosecutor – pg 61 in textbook – NB!! 14 marks

· Distinction between withdrawal of charge & stopping of prosecution – pg 68 of textbook – 5 marks

· Prescription of right to prosecute – pg 68 in textbook (4.15)

· Private prosecution

· Certificate nolle prosequi – pg 74 in textbook – Exam Q – 5 marks

Chapter 4 – 

· S35 of Constitution

· Right to assistance – short notes in exam – 5-10 marks

· Duty of presiding officer(s) – 10 marks

Chapter 5 – 

· General rule – be in court

· Exceptions – NB!!!!

· Distinction between compounding of offences & AG – NB!

Chapter 6 – 

· Pg 96 in textbook – 10 marks

Chapter 7 – NB!!!!
· Distinctions & Similarities

· Summarize per method

· Summons

· Written notice to appear

· Arrest

· With warrant

· Without warrant – NB!!!!!!!!
· 5.4.2

· 5.4.2.1 – s40 – 13 marks

· Kleyn case

· Powers fo private person – 5 marks

· Procedure after arrest – 48 hrs – 5 marks

· Exceptions: pg 112 – 113 in textbook – 5/10 marks

· Effect of an arrest

· Duty to arrest

· Resisting arrest & attempts to flee

· Use of force – general rule

· S49(2)

· Govender v Minister of Safety & Security – pg 117 in textbook

· Basson case – pg 118 in textbook

· Walter case – pg 118 in textbook

· Requirement for use of force – 10 – 13 marks

· Extradition – NB!

· Principles – pg 123 in textbook

Chapter 8 –

· S35(1)(a) – right to remain silent

· Exceptions

· General powers wrt interrogation

· S26

· S27

· S41

· S205 – NB!!

Chapter 9 – 
· General search warrants – pg 135 in textbook

· Warrant my be issued – pg 136 – 137 in textbook

· S24 – NB!!

· S48 – NB!!

· Juckelson case – NB!!

· Rudolf case – NB!!

· Unlawful search

· Exclusionary rule – S35(3)

· Disposal & forfeiture of seized articles

· General rule

· End of case

· After conviction

· No criminal proceedings

· Which items may be seized

Chapter – 10

· Conditions – 5 marks

· Police bail – NB!!! – 4 marks

· Bail granted by prosecution

· Schedule 7 offences

· Before appearance in lower court

· Bail application in lower court

· Factors which must be considered in considering bail application – NB!!  5 marks (pg 150 – 154 in textbook)

· Bail conditions

· Payment of bail

· Cancellation of bail & forfeiture of bail money – pg 162 – 164 in textbook

· Procedural & Evidentiary Rules related to bail application – pg 164 in textbook – NB!!

· Access to info help by prosecution – S60(14)

· Burden & Standard of proof in bail applicatinol – NB! 5 marks

· Schedule 5 – S60(11)(b)

· Schedule 6 – S60(11)(a)

· Release under S63A(1) – pg 173 – 174 in textbook

Chapter 11
· Preparatory exam – pg 180 in textbook

· Distinctive features of preparatory exam – NB!!!!

· Distinctive features of quick trial

· Distinctive features in summary trial

· Powers of DPP after completion of prep exam – NB!!

· Discuss plea in magistrates court on charge judicial in HC – NB!!
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